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Appendix A—Rules applicable to proceedings
initiated before April 1, 2024

AUTHORITY: 5 U.S.C. 504, 554–557; 12 U.S.C. 248, 324,
334, 347a, 504, 505, 1464, 1467, 1467a, 1817(j), 1818,
1820(k), 1829, 1831o, 1831p–1, 1832(c), 1847(b), 1847(d),
1884, 1972(2)(F), 3105, 3108, 3110, 3349, 3907, 3909(d),
4717, 5323, 5362, 5365, 5463, 5464, 5466, 5467; 15
U.S.C. 21, 78l(i), 78o–4, 78o–5, 78u–2; 1639e(K); 28
U.S.C. 2461 note; 31 U.S.C. 5321; and 42 U.S.C. 4012a.

8–043
SUBPART A—UNIFORM RULES OF
PRACTICE AND PROCEDURE

SECTION 263.1—Scope

This subpart prescribes uniform rules of prac-
tice and procedure applicable to adjudicatory
proceedings required to be conducted on the
record after opportunity for a hearing under
the following statutory provisions:

(a) Cease-and-desist proceedings under sec-
tion 8(b) of the Federal Deposit Insurance Act
(‘‘FDIA’’) (12 U.S.C. 1818(b));

(b) Removal and prohibition proceedings un-
der section 8(e) of the FDIA (12 U.S.C.
1818(e));

(c) Change-in-control proceedings under sec-
tion 7(j)(4) of the FDIA (12 U.S.C.
1817(j)(4)) to determine whether the Board of
Governors of the Federal Reserve System
(‘‘Board’’) should issue an order to approve or
disapprove a person’s proposed acquisition of
a state member bank, bank holding company,
or savings and loan holding company;

(d) Proceedings under section 15C(c)(2) of
the Securities Exchange Act of 1934 (‘‘Ex-
change Act’’) (15 U.S.C. 78o–5), to impose
sanctions upon any government securities bro-
ker or dealer or upon any person associated or
seeking to become associated with a govern-
ment securities broker or dealer for which the
Board is the appropriate agency;

8–044
(e) Assessment of civil money penalties by
the Board against institutions, institution-
affiliated parties, and certain other persons for
which the Board is the appropriate agency for
any violation of:

(1) Any provision of the Bank Holding
Company Act of 1956, as amended (‘‘BHC
Act’’), or any order or regulation issued
thereunder, pursuant to 12 U.S.C. 1847(b)
and (d);
(2) Sections 19, 22, 23, 23A and 23B of
the Federal Reserve Act (‘‘FRA’’), or any
regulation or order issued thereunder and
certain unsafe or unsound practices or
breaches of fiduciary duty, pursuant to 12
U.S.C. 504 and 505;
(3) Section 9 of the FRA pursuant to 12
U.S.C. 324;
(4) Section 106(b) of the Bank Holding
Company Act Amendments of 1970 and
certain unsafe or unsound practices or
breaches of fiduciary duty, pursuant to 12
U.S.C. 1972(2)(F);
(5) Any provision of the Change in Bank
Control Act of 1978, as amended, or any
regulation or order issued thereunder and
certain unsafe or unsound practices or
breaches of fiduciary duty, pursuant to 12
U.S.C. 1817(j)(16);
(6) Any provision of the International
Lending Supervision Act of 1983 (‘‘ILSA’’)
or any rule, regulation or order issued
thereunder, pursuant to 12 U.S.C. 3909;
(7) Any provision of the International
Banking Act of 1978 (‘‘IBA’’) or any rule,
regulation or order issued thereunder, pursu-
ant to 12 U.S.C. 3108;
(8) Certain provisions of the Exchange Act,
pursuant to section 21B of the Exchange
Act (15 U.S.C. 78u–2);
(9) Section 1120 of the Financial Institu-
tions Reform, Recovery, and Enforcement
Act of 1989 (12 U.S.C. 3349), or any order
or regulation issued thereunder;
(10) The terms of any final or temporary
order issued under section 8 of the FDIA or
of any written agreement executed by the
Board or the former Office of Thrift Super-
vision (‘‘OTS’’), the terms of any condition
imposed in writing by the Board or the
former OTS in connection with the grant of
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an application or request, and certain unsafe
or unsound practices or breaches of fidu-
ciary duty or law or regulation pursuant to
12 U.S.C. 1818(i)(2);
(11) Any provision of law referenced in
section 102(f) of the Flood Disaster Protec-
tion Act of 1973 (42 U.S.C. 4012a(f)) or
any order or regulation issued thereunder;
(12) Any provision of law referenced in 31
U.S.C. 5321 or any order or regulation is-
sued thereunder;
(13) Section 5 of the Home Owners’ Loan
Act (‘‘HOLA’’) or any regulation or order
issued thereunder, pursuant to 12 U.S.C.
1464(d), (s) and (v);
(14) Section 9 of the HOLA or any regula-
tion or order issued thereunder, pursuant to
12 U.S.C. 1467(d); and
(15) Section 10 of the HOLA, pursuant to
12 U.S.C. 1467a(i) and (r);

8–044.1
(f) Remedial action under section 102(g) of
the Flood Disaster Protection Act of 1973 (42
U.S.C. 4012a(g));

(g) Removal, prohibition, and civil monetary
penalty proceedings under section 10(k) of the
FDIA (12 U.S.C. 1820(k)) for violations of
the postemployment restrictions imposed by
that section; and

(h) This subpart also applies to all other adju-
dications required by statute to be determined
on the record after opportunity for an agency
hearing, unless otherwise specifically provided
for in the local rules (see section 263.3(i)).

8–045
SECTION 263.2—Rules of Construction

For purposes of this subpart:

(a) Any term in the singular includes the plu-
ral, and the plural includes the singular, if
such use would be appropriate;

(b) The term counsel includes a non-attorney
representative; and

(c) Unless the context requires otherwise, a
party’s counsel of record, if any, may, on be-
half of that party, take any action required to
be taken by the party.

8–046
SECTION 263.3—Definitions

For purposes of this subpart, unless explicitly
stated to the contrary:

(a) Administrative law judge (ALJ) means one
who presides at an administrative hearing un-
der authority set forth at 5 U.S.C. 556.

(b) Adjudicatory proceeding means a proceed-
ing conducted pursuant to these rules and
leading to the formulation of a final order
other than a regulation.

(c) Decisional employee means any member
of the Board’s or ALJ’s staff who has not
engaged in an investigative or prosecutorial
role in a proceeding and who may assist the
Agency or the ALJ, respectively, in preparing
orders, recommended decisions, decisions, and
other documents under the uniform rules.

(d) Electronic signature means electronically
affixing the equivalent of a signature to an
electronic document filed or transmitted elec-
tronically.

8–046.1
(e) Enforcement counsel means any individual
who files a notice of appearance as counsel
on behalf of the Board in an adjudicatory
proceeding.

(f) Final order means an order issued by the
Board with or without the consent of the af-
fected institution or the institution-affiliated
party, that has become final, without regard to
the pendency of any petition for reconsidera-
tion or review.

8–046.2
(g) Institution includes:

(1) Any bank as that term is defined in
section 3(a) of the FDIA (12 U.S.C.
1813(a));
(2) Any bank holding company or any sub-
sidiary (other than a bank) of a bank hold-
ing company as those terms are defined in
the BHC Act (12 U.S.C. 1841 et seq.);
(3) Any organization organized and oper-
ated under section 25A of the FRA (12
U.S.C. 611 et seq.) or operating under sec-
tion 25 of the FRA (12 U.S.C. 601 et seq.);
(4) Any foreign bank or company to which
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section 8 of the IBA (12 U.S.C. 3106), ap-
plies or any subsidiary (other than a bank)
thereof;
(5) Any branch or agency as those terms
are defined in section 1(b) of the IBA (12
U.S.C. 3101(1), (3), (5), (6));
(6) Any savings and loan holding company
or any subsidiary (other than a depository
institution) of a savings and loan holding
company as those terms are defined in the
HOLA (12 U.S.C. 1461 et seq.);
(7) Any U.S. or foreign nonbank financial
company that the Financial Stability Over-
sight Council (‘‘FSOC’’) requires the Board
to supervise under section 113 of the Dodd-
Frank Act (12 U.S.C. 5323(a)(1), (b)(1)), or
any subsidiary (other than a bank) thereof;
(8) Any financial market utility or financial
institution conducting payment, clearing, or
settlement activities that FSOC designates
as systematically important under section
804 of the Dodd-Frank Act (12 U.S.C.
5463); and
(9) Any other entity subject to the supervi-
sion of the Board.

8–046.3
(h) Institution-affiliated party means any
institution-affiliated party as that term is de-
fined in section 3(u) of the FDIA (12 U.S.C.
1813(u)).

(i) Local rules means those rules promulgated
by the Board in this part other than this sub-
part.

(j) OFIA means the Office of Financial Insti-
tution Adjudication, the executive body
charged with overseeing the administration of
administrative enforcement proceedings for the
Board, the Office of Comptroller of the Cur-
rency (‘‘OCC’’), the Federal Deposit Insur-
ance Corporation (‘‘FDIC’’), and the National
Credit Union Administration (‘‘NCUA’’).

(k) Party means the Board and any person
named as a party in any notice.

8–046.4
(l) Person means an individual, sole propri-
etor, partnership, corporation, unincorporated
association, trust, joint venture, pool, syndi-
cate, agency, or other entity or organization,

including an institution as defined in para-
graph (g) of this section.
(m) Respondent means any party other than
the Board.

(n) Uniform rules means those rules in this
subpart A that are common to the Board, the
OCC, the FDIC, and the NCUA.

(o) Violation means any violation as that term
is defined in section 3(v) of the FDIA (12
U.S.C. 1813(v)).

8–047
SECTION 263.4—Authority of the
Board

The Board may, at any time during the pen-
dency of a proceeding, perform, direct the
performance of, or waive performance of, any
act which could be done or ordered by the
ALJ.

8–048
SECTION 263.5—Authority of the
Administrative Law Judge (ALJ)

(a) General rule. All proceedings governed by
this part must be conducted in accordance
with the provisions of 5 U.S.C. chapter 5. The
ALJ has all powers necessary to conduct a
proceeding in a fair and impartial manner and
to avoid unnecessary delay.

8–048.1
(b) Powers. The ALJ has all powers neces-
sary to conduct the proceeding in accordance
with paragraph (a) of this section, including
the following powers:

(1) To administer oaths and affirmations;
(2) To issue subpoenas, subpoenas duces
tecum, protective orders, and other orders,
as authorized by this part, and to quash or
modify any such subpoenas and orders;
(3) To receive relevant evidence and to rule
upon the admission of evidence and offers
of proof;
(4) To take or cause depositions to be taken
as authorized by this subpart;
(5) To regulate the course of the hearing
and the conduct of the parties and their
counsel;
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(6) To hold scheduling and/or prehearing
conferences as set forth in section 263.31;
(7) To consider and rule upon all proce-
dural and other motions appropriate in an
adjudicatory proceeding, provided that only
the Board has the power to grant any mo-
tion to dismiss the proceeding or to decide
any other motion that results in a final de-
termination of the merits of the proceeding;
(8) To prepare and present to the Board a
recommended decision as provided in this
section;
(9) To recuse oneself by motion made by a
party or on the ALJ’s own motion;
(10) To establish time, place and manner
limitations on the attendance of the public
and the media for any public hearing; and
(11) To do all other things necessary and
appropriate to discharge the duties of an
ALJ.

8–049
SECTION 263.6—Appearance and
Practice in Adjudicatory Proceedings

(a) Appearance before the Board or an ALJ.
(1) By attorneys. Any member in good
standing of the bar of the highest court of
any state, commonwealth, possession, terri-
tory of the United States, or the District of
Columbia may represent others before the
Board if such attorney is not currently sus-
pended or debarred from practice before the
Board.

8–049.1
(2) By non-attorneys. An individual may
appear on the individual’s own behalf.

8–049.2
(3) Notice of appearance.

(i) Any individual acting on the individu-
al’s own behalf or as counsel on behalf
of a party, including the Board, must file
a notice of appearance with OFIA at or
before the time that the individual sub-
mits papers or otherwise appears on be-
half of a party in the adjudicatory pro-
ceeding. The notice of appearance must
include:

(A) A written declaration that the indi-

vidual is currently qualified as pro-
vided in paragraph (a)(1) or (2) of this
section and is authorized to represent
the particular party; and
(B) A written acknowledgement that
the individual has reviewed and will
comply with the uniform rules and lo-
cal rules in subpart B of this part.

(ii) By filing a notice of appearance on
behalf of a party in an adjudicatory pro-
ceeding, the counsel agrees and repre-
sents that the counsel is authorized to
accept service on behalf of the repre-
sented party and that, in the event of
withdrawal from representation, the coun-
sel will, if required by the ALJ, continue
to accept service until new counsel has
filed a notice of appearance or until the
represented party indicates that the party
will proceed on a pro se basis.

8–049.3
(b) Sanctions. Dilatory, obstructionist, egre-
gious, contemptuous, or contumacious conduct
at any phase of any adjudicatory proceeding
may be grounds for exclusion or suspension
of counsel from the proceeding.

8–050
SECTION 263.7—Good Faith
Certification

(a) General requirement. Every filing or sub-
mission of record following the issuance of a
notice must be signed by at least one counsel
of record in the counsel’s individual name and
must state that counsel’s mailing address,
electronic mail address, and telephone number.
A party who acts as the party’s own counsel
must sign that person’s individual name and
state that person’s mailing address, electronic
mail address, and telephone number on every
filing or submission of record. Electronic sig-
natures may be used to satisfy the signature
requirements of this section.

8–050.1
(b) Effect of signature.

(1) The signature of counsel or a party will
constitute a certification: the counsel or
party has read the filing or submission of
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record; to the best of the counsel’s or par-
ty’s knowledge, information, and belief
formed after reasonable inquiry, the filing
or submission of record is well-grounded in
fact and is warranted by existing law or a
good faith argument for the extension,
modification, or reversal of existing law;
and the filing or submission of record is not
made for any improper purpose, such as to
harass or to cause unnecessary delay or
needless increase in the cost of litigation.
(2) If a filing or submission of record is
not signed, the ALJ will strike the filing or
submission of record, unless it is signed
promptly after the omission is called to the
attention of the pleader or movant.

8–050.2
(c) Effect of making oral motion or argument.
The act of making any oral motion or oral
argument by any counsel or party constitutes a
certification that to the best of the counsel’s
or party’s knowledge, information, and belief
formed after reasonable inquiry, the counsel’s
or party’s statements are well-grounded in fact
and are warranted by existing law or a good
faith argument for the extension, modification,
or reversal of existing law, and are not made
for any improper purpose, such as to harass or
to cause unnecessary delay or needless in-
crease in the cost of litigation.

8–051
SECTION 263.8—Conflicts of Interest

(a) Conflict of interest in representation. No
person may appear as counsel for another per-
son in an adjudicatory proceeding if it reason-
ably appears that such representation may be
materially limited by that counsel’s responsi-
bilities to a third person or by the counsel’s
own interests. The ALJ may take corrective
measures at any stage of a proceeding to cure
a conflict of interest in representation, includ-
ing the issuance of an order limiting the scope
of representation or disqualifying an indi-
vidual from appearing in a representative ca-
pacity for the duration of the proceeding.

8–051.1
(b) Certification and waiver. If any person ap-

pearing as counsel represents two or more
parties to an adjudicatory proceeding or also
represents a nonparty on a matter relevant to
an issue in the proceeding, counsel must cer-
tify in writing at the time of filing the notice
of appearance required by section 263.6(a):

(1) That the counsel has personally and
fully discussed the possibility of conflicts of
interest with each such party and non-party;
and
(2) That each such party and non-party
waives any right it might otherwise have
had to assert any known conflicts of interest
or to assert any nonmaterial conflicts of
interest during the course of the proceeding.

8–052
SECTION 263.9—Ex Parte
Communications

(a) Definition.
(1) Ex parte communication. Ex parte com-
munication means any material oral or writ-
ten communication relevant to the merits of
an adjudicatory proceeding that was neither
on the record nor on reasonable prior notice
to all parties that takes place between:

(i) An interested person outside the
Board (including such person’s counsel);
and
(ii) The ALJ handling that proceeding, a
member of the Board, or a decisional
employee.

(2) Exception. A request for status of the
proceeding does not constitute an ex parte
communication.

8–052.1
(b) Prohibition of ex parte communications.
From the time the notice is issued by the
Board until the date that the Board issues a
final decision pursuant to section 263.40(c):

(1) An interested person outside the Federal
Reserve System must not make or know-
ingly cause to be made an ex parte commu-
nication to a member of the Board, the
ALJ, or a decisional employee; and
(2) A member of the Board, ALJ, or deci-
sional employee may not make or know-
ingly cause to be made to any interested
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person outside the Federal Reserve System
any ex parte communication.

8–052.2
(c) Procedure upon occurrence of ex parte
communication. If an ex parte communication
is received by the ALJ, a member of the
Board, or any other person identified in para-
graph (a) of this section, that person will
cause all such written communications (or, if
the communication is oral, a memorandum
stating the substance of the communication) to
be placed on the record of the proceeding and
served on all parties. All other parties to the
proceeding may, within ten days of service of
the ex parte communication, file responses
thereto and to recommend any sanctions that
they believe to be appropriate under the cir-
cumstances. The ALJ or the Board then deter-
mines whether any action should be taken
concerning the ex parte communication in ac-
cordance with paragraph (d) of this section.

8–052.3
(d) Sanctions. Any party or counsel to a party
who makes a prohibited ex parte communica-
tion, or who encourages or solicits another to
make any such communication, may be sub-
ject to any appropriate sanction or sanctions
imposed by the Board or the ALJ including,
but not limited to, exclusion from the pro-
ceedings and an adverse ruling on the issue
which is the subject of the prohibited commu-
nication.

(e) Separation of functions.
(1) In general. Except to the extent re-
quired for the disposition of ex parte mat-
ters as authorized by law, the ALJ may not:

(i) Consult a person or party on a fact in
issue unless on notice and opportunity for
all parties to participate; or
(ii) Be responsible to or subject to the
supervision or direction of an employee
or agent engaged in the performance of
investigative or prosecuting functions for
the Board.

(2) Decision process. An employee or
agent engaged in the performance of inves-
tigative or prosecuting functions for the
Board in a case may not, in that or a factu-
ally related case, participate or advise in the

decision, recommended decision, or agency
review of the recommended decision under
section 263.40, except as witness or counsel
in administrative or judicial proceedings.

8–053
SECTION 263.10—Filing of Papers

(a) Filing. Any papers required to be filed,
excluding documents produced in response to
a discovery request pursuant to sections
263.25 and 263.26, must be filed with OFIA,
except as otherwise provided.

(b) Manner of filing. Unless otherwise speci-
fied by the Board or the ALJ, filing may be
accomplished by:

(1) Electronic mail or other electronic
means designated by the Board or the ALJ;
(2) Personal service;
(3) Delivering the papers to a same day
courier service or overnight delivery ser-
vice; or
(4) Mailing the papers by first class, regis-
tered, or certified mail.

8–053.1
(c) Formal requirements as to papers filed.

(1) Form. All papers filed must set forth
the name, mailing address, electronic mail
address, and telephone number of the coun-
sel or party making the filing and must be
accompanied by a certification setting forth
when and how service has been made on
all other parties. All papers filed must be
double-spaced and printed or typewritten on
an 81⁄2 × 11 inch page and must be clear
and legible.
(2) Signature. All papers must be dated and
signed as provided in section 263.7.

8–053.2
(3) Caption. All papers filed must include
at the head thereof, or on a title page, the
name of the Board and of the filing party,
the title and docket number of the proceed-
ing, and the subject of the particular paper.
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8–054
SECTION 263.11—Service of Papers

(a) By the parties. Except as otherwise pro-
vided, a party filing papers must serve a copy
upon the counsel of record for all other par-
ties to the proceeding so represented, and
upon any party not so represented.

(b) Method of service. Except as provided in
paragraphs (c)(2) and (d) of this section, a
serving party must use one of the following
methods of service:

(1) Electronic mail or other electronic
means;
(2) Personal service;
(3) Delivering the papers by same day cou-
rier service or overnight delivery service; or
(4) Mailing the papers by first class, regis-
tered, or certified mail.

8–054.1
(c) By the Board or the ALJ.

(1) All papers required to be served by the
Board or the ALJ upon a party who has
appeared in the proceeding in accordance
with section 263.6 will be served by elec-
tronic mail or other electronic means desig-
nated by the Board or ALJ.
(2) If a respondent has not appeared in the
proceeding in accordance with section
263.6, the Board or the ALJ will serve the
respondent by any of the following meth-
ods:

(i) By personal service;
(ii) If the person to be served is an indi-
vidual, by delivery to a person of suitable
age and discretion at the physical loca-
tion where the individual resides or
works;
(iii) If the person to be served is a cor-
poration or other association, by delivery
to an officer, managing or general agent,
or to any other agent authorized by ap-
pointment or by law to receive service
and, if the agent is one authorized by
statute to receive service and the statute
so requires, by also mailing a copy to the
respondent;
(iv) By registered or certified mail, deliv-
ery by a same day courier service, or by
an overnight delivery service to the re-
spondent’s last known mailing address; or

(v) By any other method reasonably cal-
culated to give actual notice.

8–054.2
(d) Subpoenas. Service of a subpoena may be
made:

(1) By personal service;
(2) If the person to be served is an indi-
vidual, by delivery to a person of suitable
age and discretion at the physical location
where the individual resides or works;
(3) If the person to be served is a corpora-
tion or other association, by delivery to an
officer, managing or general agent, or to
any other agent authorized by appointment
or by law to receive service and, if the
agent is one authorized by statute to receive
service and the statute so requires, by also
mailing a copy to the party;
(4) By registered or certified mail, delivery
by a same day courier service, or by an
overnight delivery service to the person’s
last known mailing address; or
(5) By any other method reasonably calcu-
lated to give actual notice.

8–054.3
(e) Area of service. Service in any state, terri-
tory, possession of the United States, or the
District of Columbia, on any person or com-
pany doing business in any state, territory,
possession of the United States, or the District
of Columbia, or on any person as otherwise
provided by law, is effective without regard to
the place where the hearing is held, provided
that if service is made on a foreign bank in
connection with an action or proceeding in-
volving one or more of its branches or agen-
cies located in any state, territory, possession
of the United States, or the District of Colum-
bia, service must be made on at least one
branch or agency so involved.

8–055
SECTION 263.12—Construction of Time
Limits

(a) General rule. In computing any period of
time prescribed by this subpart, the date of the
act or event that commences the designated
period of time is not included. The last day so
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computed is included unless it is a Saturday,
Sunday, or federal holiday. When the last day
is a Saturday, Sunday, or federal holiday, the
period runs until the end of the next day that
is not a Saturday, Sunday, or federal holiday.
Intermediate Saturdays, Sundays, and federal
holidays are included in the computation of
time. However, when the time period within
which an act is to be performed is ten days or
less, not including any additional time allowed
for in paragraph (c) of this section, intermedi-
ate Saturdays, Sundays, and federal holidays
are not included.

8–055.1
(b) When papers are deemed to be filed or
served.

(1) Filing and service are deemed to be
effective:

(i) In the case of transmission by elec-
tronic mail or other electronic means,
upon transmittal by the serving party;
(ii) In the case of overnight delivery ser-
vice or first class, registered, or certified
mail, upon deposit in or delivery to an
appropriate point of collection; or
(iii) In the case of personal service or
same day courier delivery, upon actual
service.

(2) The effective filing and service dates
specified in paragraph (b)(1) of this section
may be modified by the Board or ALJ in
the case of filing or by agreement of the
parties in the case of service.

8–055.2
(c) Calculation of time for service and filing
of responsive papers. Whenever a time limit is
measured by a prescribed period from the ser-
vice of any notice or paper, the applicable
time limits are calculated as follows:

(1) If service is made by electronic mail or
other electronic means or by same day cou-
rier delivery, add one calendar day to the
prescribed period;
(2) If service is made by overnight delivery
service, add two calendar days to the pre-
scribed period; or
(3) If service is made by first class, regis-
tered, or certified mail, add three calendar
days to the prescribed period.

8–056
SECTION 263.13—Change of Time
Limits

Except as otherwise provided by law, the ALJ
may, for good cause shown, extend the time
limits prescribed by the uniform rules or by
any notice or order issued in the proceedings.
After the referral of the case to the Board
pursuant to section 263.38, the Board may
grant extensions of the time limits for good
cause shown. Extensions may be granted at
the motion of a party after notice and oppor-
tunity to respond is afforded all non-moving
parties or on the Board’s or the ALJ’s own
motion.

8–057
SECTION 263.14—Witness Fees and
Expenses

(a) In general. A witness, including an expert
witness, who testifies at a deposition or hear-
ing will be paid the same fees for attendance
and mileage as are paid in the United States
district courts in proceedings in which the
United States is a party, except as provided in
paragraph (b) and unless otherwise waived.

(b) Exception for testimony by a party. In the
case of testimony by a party, no witness fees
or mileage need to be paid. The Board will
not be required to pay any fees to, or ex-
penses of, any witness not subpoenaed by the
Board.

(c) Timing of payment. Fees and mileage in
accordance with this paragraph (c)must be
paid in advance by the party requesting the
subpoena, except that fees and mileage need
not be tendered in advance where the Board is
the party requesting the subpoena.

8–058
SECTION 263.15—Opportunity for
Informal Settlement

Any respondent may, at any time in the pro-
ceeding, unilaterally submit to enforcement
counsel written offers or proposals for settle-
ment of a proceeding, without prejudice to the
rights of any of the parties. Any such offer or
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proposal may only be made to enforcement
counsel. Submission of a written settlement
offer does not provide a basis for adjourning
or otherwise delaying all or any portion of a
proceeding under this part. No settlement offer
or proposal, or any subsequent negotiation or
resolution, is admissible as evidence in any
proceeding.

8–059
SECTION 263.16—The Board’s Right to
Conduct Examination

Nothing contained in this subpart limits in any
manner the right of the Board to conduct any
examination, inspection, or visitation of any
institution or institution-affiliated party, or the
right of the Board to conduct or continue any
form of investigation authorized by law.

8–060
SECTION 263.17—Collateral Attacks on
Adjudicatory Proceeding

If an interlocutory appeal or collateral attack
is brought in any court concerning all or any
part of an adjudicatory proceeding, the chal-
lenged adjudicatory proceeding will continue
without regard to the pendency of that court
proceeding. No default or other failure to act
as directed in the adjudicatory proceeding
within the times prescribed in this subpart will
be excused based on the pendency before any
court of any interlocutory appeal or collateral
attack.

8–061
SECTION 263.18—Commencement of
Proceeding and Contents of Notice

(a) Commencement of proceeding.
(1) (i) Except for change-in-control pro-

ceedings under section 7(j)(4) of the
FDIA, 12 U.S.C. 1817(j)(4), a proceeding
governed by this subpart is commenced
by issuance of a notice by the Board.
(ii) The notice must be served by en-
forcement counsel upon the respondent
and given to any other appropriate finan-
cial institution supervisory authority

where required by law. Enforcement
counsel may serve the notice upon coun-
sel for the respondent, provided that en-
forcement counsel has confirmed that
counsel represents the respondent in the
matter and will accept service of the no-
tice on behalf of the respondent.
(iii) Enforcement counsel must file the
notice with OFIA.

(2) Change-in control proceedings under
section 7(j)(4) of the FDIA (12 U.S.C.
1817(j)(4)) commence with the issuance of
an order by the Board.

8–061.1
(b) Contents of notice. Notice pleading ap-
plies. The notice must provide:

(1) The legal authority for the proceeding
and for the Board’s jurisdiction over the
proceeding;
(2) Matters of fact or law showing that the
Board is entitled to relief;
(3) A proposed order or prayer for an order
granting the requested relief;
(4) The time, place, and nature of the hear-
ing as required by law or regulation;
(5) The time within which to file an answer
as required by law or regulation;
(6) The time within which to request a
hearing as required by law or regulation;
and
(7) That the answer and/or request for a
hearing must be filed with OFIA.

8–062
SECTION 263.19—Answer

(a) When. Within 20 days of service of the
notice, respondent must file an answer as des-
ignated in the notice. In a civil money penalty
proceeding, respondent must also file a re-
quest for a hearing within 20 days of service
of the notice.

8–062.1
(b) Content of answer. An answer must spe-
cifically respond to each paragraph or allega-
tion of fact contained in the notice and must
admit, deny, or state that the respondent lacks
sufficient information to admit or deny each
allegation of fact. A statement of lack of in-
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formation has the effect of a denial. Denials
must fairly meet the substance of each allega-
tion of fact denied; general denials are not
permitted. When a respondent denies part of
an allegation, that part must be denied and the
remainder specifically admitted. Any allega-
tion of fact in the notice which is not denied
in the answer is deemed admitted for purposes
of the proceeding. A respondent is not re-
quired to respond to the portion of a notice
that constitutes the prayer for relief, or pro-
posed order. The answer must set forth affir-
mative defenses, if any, asserted by the re-
spondent.

8–062.2
(c) Default.

(1) Effect of failure to answer. Failure of a
respondent to file an answer required by
this section within the time provided consti-
tutes a waiver of the respondent’s right to
appear and contest the allegations in the
notice. If no timely answer is filed, enforce-
ment counsel may file a motion for entry of
an order of default. Upon a finding that no
good cause has been shown for the failure
to file a timely answer, the ALJ will file
with the Board a recommended decision
containing the findings and the relief sought
in the notice. Any final order issued by the
Board based upon a respondent’s failure to
answer is deemed to be an order issued
upon consent.
(2) Effect of failure to request a hearing in
civil money penalty proceedings. If respon-
dent fails to request a hearing as required
by law within the time provided, the notice
of assessment constitutes a final and
unappealable order of the Board without
further action by the ALJ.

8–063
SECTION 263.20—Amended Pleadings

(a) Amendments. The notice or answer may
be amended or supplemented at any stage of
the proceeding. The respondent must answer
an amended notice within the time remaining
for the respondent’s answer to the original
notice, or within ten days after service of the
amended notice, whichever period is longer,

unless the Board or ALJ orders otherwise for
good cause.

8–063.1
(b) Amendments to conform to the evidence.
When issues not raised in the notice or an-
swer are tried at the hearing by express or
implied consent of the parties, they will be
treated in all respects as if they had been
raised in the notice or answer, and no formal
amendments are required. If evidence is ob-
jected to at the hearing on the ground that it
is not within the issues raised by the notice or
answer, the ALJ may admit the evidence when
admission is likely to assist in adjudicating the
merits of the action and the objecting party
fails to satisfy the ALJ that the admission of
such evidence would unfairly prejudice that
party’s action or defense upon the merits. The
ALJ may grant a continuance to enable the
objecting party to meet such evidence.

8–064
SECTION 263.21—Failure to Appear

Failure of a respondent to appear in person at
the hearing or by a duly authorized counsel
constitutes a waiver of respondent’s right to a
hearing and is deemed an admission of the
facts as alleged and consent to the relief
sought in the notice. Without further proceed-
ings or notice to the respondent, the ALJ will
file with the Board a recommended decision
containing the findings and the relief sought
in the notice.

8–065
SECTION 263.22—Consolidation and
Severance of Actions

(a) Consolidation.
(1) On the motion of any party, or on the
ALJ’s own motion, the ALJ may consoli-
date, for some or all purposes, any two or
more proceedings, if each such proceeding
involves or arises out of the same transac-
tion, occurrence, or series of transactions or
occurrences, or involves at least one com-
mon respondent or a material common
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question of law or fact, unless such consoli-
dation would cause unreasonable delay or
injustice.
(2) In the event of consolidation under
paragraph (a)(1) of this section, appropriate
adjustment to the prehearing schedule must
be made to avoid unnecessary expense, in-
convenience, or delay.

8–065.1
(b) Severance. The ALJ may, upon the motion
of any party, sever the proceeding for separate
resolution of the matter as to any respondent
only if the ALJ finds:

(1) Undue prejudice or injustice to the
moving party would result from not sever-
ing the proceeding; and
(2) Such undue prejudice or injustice would
outweigh the interests of judicial economy
and expedition in the complete and final
resolution of the proceeding.

8–066
SECTION 263.23—Motions

(a) In writing.
(1) Except as otherwise provided in this
section, an application or request for an or-
der or ruling must be made by written mo-
tion.
(2) All written motions must state with par-
ticularity the relief sought and must be ac-
companied by a proposed order.
(3) No oral argument may be held on writ-
ten motions except as otherwise directed by
the ALJ. Written memoranda, briefs, affida-
vits, or other relevant material or docu-
ments may be filed in support of or in
opposition to a motion.

8–066.1
(b) Oral motions. A motion may be made
orally on the record unless the ALJ directs
that such motion be reduced to writing.

(c) Filing of motions. Motions must be filed
with the ALJ, except that following the filing
of the recommended decision, motions must
be filed with the Board.

8–066.2
(d) Responses.

(1) Except as otherwise provided in this
section, within ten days after service of any
written motion, or within such other period
of time as may be established by the ALJ
or the Board, any party may file a written
response to a motion. The ALJ will not rule
on any oral or written motion before each
party has had an opportunity to file a re-
sponse.
(2) The failure of a party to oppose a writ-
ten motion or an oral motion made on the
record is deemed a consent by that party to
the entry of an order substantially in the
form of the order accompanying the mo-
tion.

8–066.3
(e) Dilatory motions. Frivolous, dilatory or re-
petitive motions are prohibited. The filing of
such motions may form the basis for sanc-
tions.

(f) Dispositive motions. Dispositive motions
are governed by sections 263.29 and 263.30.

8–067
SECTION 263.24—Scope of Document
Discovery

(a) Limits on discovery.
(1) Subject to the limitations set out in
paragraphs (b) through (d) of this section, a
party to a proceeding under this subpart
may obtain document discovery by serving
a written request to produce documents. For
purposes of a request to produce docu-
ments, the term documents includes writ-
ings, drawings, graphs, charts, photographs,
recordings, electronically stored informa-
tion, and other data or data compilations
stored in any medium from which informa-
tion can be obtained either directly or, if
necessary, after translation by the respond-
ing party, into a reasonably usable form.
(2) Discovery by use of deposition is gov-
erned by section 263.53.
(3) Discovery by use of either interrogato-
ries or requests for admission is not permit-
ted.
(4) Any request to produce documents that
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calls for irrelevant material; or that is un-
reasonable, oppressive, excessive in scope,
unduly burdensome, or repetitive of previ-
ous requests, or that seeks to obtain privi-
leged documents will be denied or modi-
fied. A request is unreasonable, oppressive,
excessive in scope, or unduly burdensome
if, among other things, it fails to include
justifiable limitations on the time period
covered and the geographic locations to be
searched, or the time provided to respond in
the request is inadequate.

8–067.1
(b) Relevance. A party may obtain document
discovery regarding any nonprivileged matter
that has material relevance to the merits of the
pending action.

8–067.2
(c) Privileged matter. Privileged documents
are not discoverable. Privileges include the
attorney-client privilege, attorney work-
product doctrine, bank examination privilege,
law enforcement privilege, any government’s
or government agency’s deliberative process
privilege, and any other privileges the Consti-
tution, any applicable act of Congress, or the
principles of common law provide.

8–067.3
(d) Time limits. All document discovery, in-
cluding all responses to discovery requests,
must be completed by the date set by the ALJ
and no later than 30 days prior to the date
scheduled for the commencement of the hear-
ing, except as provided in the local rules. No
exceptions to this time limit are permitted,
unless the ALJ finds on the record that good
cause exists for waiving the requirements of
this paragraph (d).

8–068
SECTION 263.25—Request for
Document Discovery from Parties

(a) Document requests.
(1) Any party may serve on any other party
a request to produce and permit the request-
ing party or its representative to inspect or
copy any discoverable documents that are

in the possession, custody, or control of the
party upon whom the request is served. In
the case of a request for inspection, the
responding party may produce copies of
documents or of electronically stored infor-
mation instead of permitting inspection.
(2) The request:

(i) Must describe with reasonable par-
ticularity each item or category of items
to be inspected or produced; and
(ii) Must specify a reasonable time,
place, and manner for the inspection or
production.

8–068.1
(b) Production or copying.

(1) General. Unless otherwise specified by
the ALJ or agreed upon by the parties, the
producing party must produce copies of
documents as they are kept in the usual
course of business or organized to corre-
spond to the categories of the request, and
electronically stored information must be
produced in a form in which it is ordinarily
maintained or in a reasonably usable form.
(2) Costs. The producing party must pay its
own costs to respond to a discovery re-
quest, unless otherwise agreed by the par-
ties.

8–068.2
(c) Obligation to update responses. A party
who has responded to a discovery request
with a response that was complete when made
is not required to supplement the response to
include documents thereafter acquired, unless
the responding party learns:

(1) The response was materially incorrect
when made; or
(2) The response, though correct when
made, is no longer true and a failure to
amend the response is, in substance, a
knowing concealment.

8–068.3
(d) Motions to limit discovery.

(1) Any party that objects to a discovery
request may, within 20 days of being served
with such request, file a motion in accor-
dance with the provisions of section 263.23
to strike or otherwise limit the request. If
an objection is made to only a portion of an
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item or category in a request, the portion
objected to must be specified. Any objec-
tions not made in accordance with this
paragraph and section 263.23 are waived.
(2) The party who served the request that is
the subject of a motion to strike or limit
may file a written response within ten days
of service of the motion. No other party
may file a response.

8–068.4
(e) Privilege. At the time other documents are
produced, the producing party must reasonably
identify all documents withheld on the
grounds of privilege and must produce a state-
ment of the basis for the assertion of privi-
lege. When similar documents that are pro-
tected by attorney-client privilege, attorney
work-product doctrine, bank examination
privilege, law enforcement privilege, any gov-
ernment’s or government agency’s deliberative
process privilege, or any other privileges of
the Constitution, any applicable act of Con-
gress, or the principles of common law, or are
voluminous, these documents may be identi-
fied by category instead of by individual
document. The ALJ retains discretion to deter-
mine when the identification by category is
insufficient.

8–068.5
(f) Motions to compel production.

(1) If a party withholds any documents as
privileged or fails to comply fully with a
discovery request, the requesting party may,
within ten days of the assertion of privilege
or of the time the failure to comply be-
comes known to the requesting party, file a
motion in accordance with the provisions of
section 263.23 for the issuance of a sub-
poena compelling production.
(2) The party who asserted the privilege or
failed to comply with the document request
may file a written response to a motion to
compel within ten days of service of the
motion. No other party may file a response.

8–068.6
(g) Ruling on motions. After the time for fil-
ing responses pursuant to this section has ex-
pired, the ALJ will rule promptly on all mo-
tions filed pursuant to this section. If the ALJ

determines that a discovery request, or any of
its terms, calls for irrelevant material, is un-
reasonable, oppressive, excessive in scope, un-
duly burdensome, or repetitive of previous re-
quests, or seeks to obtain privileged
documents, the ALJ may deny or modify the
request, and may issue appropriate protective
orders, upon such conditions as justice may
require. The pendency of a motion to strike or
limit discovery or to compel production is not
a basis for staying or continuing the proceed-
ing, unless otherwise ordered by the ALJ.
Notwithstanding any other provision in this
part, the ALJ may not release, or order a party
to produce, documents withheld on grounds of
privilege if the party has stated to the ALJ its
intention to file a timely motion for interlocu-
tory review of the ALJ’s order to produce the
documents, and until the motion for interlocu-
tory review has been decided.

8–068.7
(h) Enforcing discovery subpoenas. If the ALJ
issues a subpoena compelling production of
documents by a party, the subpoenaing party
may, in the event of noncompliance and to the
extent authorized by applicable law, apply to
any appropriate United States district court for
an order requiring compliance with the sub-
poena. A party’s right to seek court enforce-
ment of a subpoena will not in any manner
limit the sanctions that may be imposed by
the ALJ against a party who fails to produce
subpoenaed documents.

8–069
SECTION 263.26—Document Subpoenas
to Nonparties

(a) General rules.
(1) Any party may apply to the ALJ for the
issuance of a document discovery subpoena
addressed to any person who is not a party
to the proceeding. The application must
contain a proposed document subpoena and
a brief statement showing the general rel-
evance and reasonableness of the scope of
documents sought. The subpoenaing party
must specify a reasonable time, place, and
manner for making production in response
to the document subpoena.
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8–069.1
(2) A party may apply for a document sub-
poena under this section only within the
time period during which such party could
serve a discovery request under section
263.24(d). The party obtaining the docu-
ment subpoena is responsible for serving it
on the subpoenaed person and for serving
copies on all parties. Document subpoenas
may be served in any state, territory, or
possession of the United States, the District
of Columbia, or as otherwise provided by
law.

8–069.2
(3) The ALJ will promptly issue any docu-
ment subpoena requested pursuant to this
section. If the ALJ determines that the ap-
plication does not set forth a valid basis for
the issuance of the subpoena, or that any of
its terms are unreasonable, oppressive, ex-
cessive in scope, or unduly burdensome, the
ALJ may refuse to issue the subpoena or
may issue it in a modified form upon such
conditions as may be consistent with the
uniform rules.

8–069.3
(b) Motion to quash or modify.

(1) Any person to whom a document sub-
poena is directed may file a motion to
quash or modify such subpoena with the
ALJ. The motion must be accompanied by
a statement of the basis for quashing or
modifying the subpoena. The movant must
serve the motion on all parties, and any
party may respond to such motion within
ten days of service of the motion.
(2) Any motion to quash or modify a docu-
ment subpoena must be filed on the same
basis, including the assertion of privilege,
upon which a party could object to a dis-
covery request under section 263.25(d), and
during the same time limits during which
such an objection could be filed.

8–069.4
(c) Enforcing document subpoenas. If a sub-
poenaed person fails to comply with any sub-
poena issued pursuant to this section or any
order of the ALJ, which directs compliance
with all or any portion of a document sub-

poena, the subpoenaing party or any other ag-
grieved party may, to the extent authorized by
applicable law, apply to an appropriate United
States district court for an order requiring
compliance with so much of the document
subpoena as the ALJ has not quashed or
modified. A party’s right to seek court en-
forcement of a document subpoena will in no
way limit the sanctions that may be imposed
by the ALJ on a party who induces a failure
to comply with subpoenas issued under this
section.

8–070
SECTION 263.27—Deposition of
Witness Unavailable for Hearing

(a) General rules.
(1) If a witness will not be available for
the hearing, a party desiring to preserve that
witness’ testimony for the record may apply
in accordance with the procedures set forth
in paragraph (a)(2) of this section, to the
ALJ for the issuance of a subpoena, includ-
ing a subpoena duces tecum, requiring the
attendance of the witness at a deposition.
The ALJ may issue a deposition subpoena
under this section upon showing:

(i) The witness will be unable to attend
or may be prevented from attending the
hearing because of age, sickness or infir-
mity, or will otherwise be unavailable;
(ii) The witness’ unavailability was not
procured or caused by the subpoenaing
party;
(iii) The testimony is reasonably ex-
pected to be material; and
(iv) Taking the deposition will not result
in any undue burden to any other party
and will not cause undue delay of the
proceeding.

8–070.1
(2) The application must contain a pro-
posed deposition subpoena and a brief state-
ment of the reasons for the issuance of the
subpoena. The subpoena must name the
witness whose deposition is to be taken and
specify the time, manner, and place for tak-
ing the deposition. A deposition subpoena
may require the witness to be deposed at
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any place within the country in which that
witness resides or has a regular place of
employment, by remote means, or such
other convenient place or manner, as the
ALJ fixes.

8–070.2
(3) Any requested subpoena that sets forth
a valid basis for its issuance must be
promptly issued, unless the ALJ requires a
written response or requires attendance at a
conference concerning whether the re-
quested subpoena should be issued.

8–070.3
(4) The party obtaining a deposition sub-
poena is responsible for serving it on the
witness and for serving copies on all par-
ties. Unless the ALJ orders otherwise, no
deposition under this section may be taken
on fewer than ten days’ notice to the wit-
ness and all parties.

8–070.4
(b) Objections to deposition subpoenas.

(1) The witness and any party who has not
had an opportunity to oppose a deposition
subpoena issued under this section may file
a motion with the ALJ to quash or modify
the subpoena prior to the time for compli-
ance specified in the subpoena, but not
more than ten days after service of the sub-
poena.
(2) A statement of the basis for the motion
to quash or modify a subpoena issued under
this section must accompany the motion.
The motion must be served on all parties.

8–070.5
(c) Procedure upon deposition.

(1) Each witness testifying pursuant to a
deposition subpoena must be duly sworn.
By stipulation of the parties or by order of
the ALJ, a court reporter or other person
authorized to administer an oath may ad-
minister the oath remotely without being in
the physical presence of the deponent. Each
party must have the right to examine the
witness. Objections to questions or docu-
ments must be in short form, stating the
grounds for the objection. Failure to object
to questions or documents is not deemed a

waiver except where the ground for the ob-
jection might have been avoided if the ob-
jection had been timely presented. All ques-
tions, answers, and objections must be
recorded.

8–070.6
(2) Any party may move before the ALJ
for an order compelling the witness to an-
swer any questions the witness has refused
to answer or submit any evidence the wit-
ness has refused to submit during the depo-
sition.
(3) The deposition must be subscribed by
the witness, unless the parties and the wit-
ness, by stipulation, have waived the sign-
ing, or the witness is ill, cannot be found,
or has refused to sign. If the deposition is
not subscribed by the witness, the court re-
porter taking the deposition must certify
that the transcript is a true and complete
transcript of the deposition.

8–070.7
(d) Enforcing subpoenas. If a subpoenaed per-
son fails to comply with any subpoena issued
pursuant to this section, or fails to comply
with any order of the ALJ, which directs com-
pliance with all or any portion of a deposition
subpoena under paragraph (b) or (c)(2) of this
section, the subpoenaing party or other ag-
grieved party may, to the extent authorized by
applicable law, apply to an appropriate United
States district court for an order requiring
compliance with the portions of the subpoena
with which the subpoenaed party has not com-
plied. A party’s right to seek court enforce-
ment of a deposition subpoena in no way lim-
its the sanctions that may be imposed by the
ALJ on a party who fails to comply with, or
procures a failure to comply with, a subpoena
issued under this section.

8–071
SECTION 263.28—Interlocutory Review

(a) General rule. The Board may review a
ruling of the ALJ prior to the certification of
the record to the Board only in accordance
with the procedures set forth in this section
and section 263.23.
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8–071.1
(b) Scope of review. The Board may exercise
interlocutory review of a ruling of the ALJ if
the Board finds:

(1) The ruling involves a controlling ques-
tion of law or policy as to which substantial
grounds exist for a difference of opinion;
(2) Immediate review of the ruling may
materially advance the ultimate termination
of the proceeding;
(3) Subsequent modification of the ruling at
the conclusion of the proceeding would be
an inadequate remedy; or
(4) Subsequent modification of the ruling
would cause unusual delay or expense.

8–071.2
(c) Procedure. Any request for interlocutory
review must be filed by a party with the ALJ
within ten days of the ruling and must other-
wise comply with section 263.23. Any party
may file a response to a request for interlocu-
tory review in accordance with section
263.23(d). Upon the expiration of the time for
filing all responses, the ALJ will refer the
matter to the Board for final disposition.

8–071.3
(d) Suspension of proceeding. Neither a re-
quest for interlocutory review nor any disposi-
tion of such a request by the Board under this
section suspends or stays the proceeding un-
less otherwise ordered by the ALJ or the
Board.

8–072
SECTION 263.29—Summary Disposition

(a) In general. The ALJ will recommend that
the Board issue a final order granting a mo-
tion for summary disposition if the undisputed
pleaded facts, admissions, affidavits, stipula-
tions, documentary evidence, matters as to
which official notice may be taken, and any
other evidentiary materials properly submitted
in connection with a motion for summary dis-
position show:

(1) There is no genuine issue as to any
material fact; and
(2) The moving party is entitled to a deci-
sion in its favor as a matter of law.

8–072.1
(b) Filing of motions and responses.

(1) Any party who believes there is no
genuine issue of material fact to be deter-
mined and that the party is entitled to a
decision as a matter of law may move at
any time for summary disposition in its fa-
vor of all or any part of the proceeding.
Any party, within 20 days after service of
such a motion, or within such time period
as allowed by the ALJ, may file a response
to such motion.

8–072.2
(2) A motion for summary disposition must
be accompanied by a statement of the mate-
rial facts as to which the moving party con-
tends there is no genuine issue. Such mo-
tion must be supported by documentary
evidence, which may take the form of ad-
missions in pleadings, stipulations, deposi-
tions, investigatory depositions, transcripts,
affidavits, and any other evidentiary materi-
als that the moving party contends supports
the moving party’s position. The motion
must also be accompanied by a brief con-
taining the points and authorities in support
of the contention of the moving party. Any
party opposing a motion for summary dis-
position must file a statement setting forth
those material facts as to which the oppos-
ing party contends a genuine dispute exists.
Such opposition must be supported by evi-
dence of the same type as that submitted
with the motion for summary disposition
and a brief containing the points and au-
thorities in support of the contention that
summary disposition would be inappropri-
ate.

8–072.3
(c) Hearing on motion. At the written request
of any party or on the ALJ’s own motion, the
ALJ may hear oral argument on the motion
for summary disposition.

8–072.4
(d) Decision on motion. Following receipt of
a motion for summary disposition and all re-
sponses thereto, the ALJ will determine
whether the moving party is entitled to sum-
mary disposition. If the ALJ determines that
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summary disposition is warranted, the ALJ
will submit a recommended decision to that
effect to the Board. If the ALJ finds that no
party is entitled to summary disposition, the
ALJ will make a ruling denying the motion.

8–073
SECTION 263.30—Partial Summary
Disposition

If the ALJ determines that a party is entitled
to summary disposition as to certain claims
only, the ALJ will defer submitting a recom-
mended decision as to those claims. A hearing
on the remaining issues must be ordered.
Those claims for which the ALJ has deter-
mined that summary disposition is warranted
will be addressed in the recommended deci-
sion filed at the conclusion of the hearing.

8–074
SECTION 263.31—Scheduling and
Prehearing Conferences

(a) Scheduling conference. Within 30 days of
service of the notice or order commencing a
proceeding, the ALJ will direct counsel for all
parties to meet with the ALJ at a specified
time and manner prior to the hearing for the
purpose of scheduling the course and conduct
of the proceeding. This meeting is called a
‘‘scheduling conference.’’ The schedule for the
identification of potential witnesses, the time
for and manner of discovery, and the ex-
change of any prehearing materials including
witness lists, statements of issues, stipulations,
exhibits, and any other materials may also be
determined at the scheduling conference.

8–074.1
(b) Prehearing conferences. The ALJ may, in
addition to the scheduling conference, on the
ALJ’s own motion or at the request of any
party, direct counsel for the parties to confer
with the ALJ at a prehearing conference to
address any or all of the following:

(1) Simplification and clarification of the
issues;
(2) Stipulations, admissions of fact, and the
contents, authenticity and admissibility into
evidence of documents;

(3) Matters of which official notice may be
taken;
(4) Limitation of the number of witnesses;
(5) Summary disposition of any or all is-
sues;
(6) Resolution of discovery issues or dis-
putes;
(7) Amendments to pleadings; and
(8) Such other matters as may aid in the
orderly disposition of the proceeding.

8–074.2
(c) Transcript. The ALJ may require that a
scheduling or prehearing conference be re-
corded by a court reporter. A transcript of the
conference and any materials filed, including
orders, becomes part of the record of the pro-
ceeding. A party may obtain a copy of the
transcript at the party’s expense.

8–074.3
(d) Scheduling or prehearing orders. At or
within a reasonable time following the conclu-
sion of the scheduling conference or any
prehearing conference, the ALJ will serve on
each party an order setting forth any agree-
ments reached and any procedural determina-
tions made.

8–075
SECTION 263.32—Prehearing
Submissions

(a) Party prehearing submissions. Within the
time set by the ALJ, but in no case later than
20 days before the start of the hearing, each
party must file with the ALJ and serve on
every other party:

(1) A prehearing statement that states:
(i) The party’s position with respect to
the legal issues presented;
(ii) The statutory and case law upon
which the party relies; and
(iii) The facts that the party expects to
prove at the hearing;

(2) A final list of witnesses to be called to
testify at the hearing, including the name,
mailing address, and electronic mail address
of each witness and a short summary of the
expected testimony of each witness, which
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need not identify the exhibits to be relied
upon by each witness at the hearing;
(3) A list of the exhibits expected to be
introduced at the hearing along with a copy
of each exhibit; and
(4) Stipulations of fact, if any.

8–075.1
(b) Effect of failure to comply. No witness
may testify and no exhibits may be introduced
at the hearing if such witness or exhibit is not
listed in the prehearing submissions pursuant
to paragraph (a) of this section, except for
good cause shown.

8–076
SECTION 263.33—Public Hearings

(a) General rule. All hearings must be open
to the public, unless the Board, in the Board’s
discretion, determines that holding an open
hearing would be contrary to the public inter-
est. Within 20 days of service of the notice or,
in the case of change-in-control proceedings
under section 7(j)(4) of the FDIA (12 U.S.C.
1817(j)(4)), within 20 days from service of
the hearing order, any respondent may file
with the Board a request for a private hearing,
and any party may file a reply to such a
request. A party must serve on the ALJ a copy
of any request or reply the party files with the
Board. The form of, and procedure for, these
requests and replies are governed by section
263.23. A party’s failure to file a request or a
reply constitutes a waiver of any objections
regarding whether the hearing will be public
or private.

8–076.1
(b) Filing document under seal. Enforcement
counsel, in enforcement counsel’s discretion,
may file any document or part of a document
under seal if disclosure of the document
would be contrary to the public interest. The
ALJ will take all appropriate steps to preserve
the confidentiality of such documents or parts
thereof, including closing portions of the hear-
ing to the public.

8–077
SECTION 263.34—Hearing Subpoenas

(a) Issuance.
(1) Upon application of a party showing
general relevance and reasonableness of
scope of the testimony or other evidence
sought, the ALJ may issue a subpoena or a
subpoena duces tecum requiring the atten-
dance of a witness at the hearing or the
production of documentary or physical evi-
dence at the hearing. The application for a
hearing subpoena must also contain a pro-
posed subpoena specifying the attendance
of a witness or the production of evidence
from any state, territory, or possession of
the United States, the District of Columbia,
or as otherwise provided by law at any
designated place where the hearing is being
conducted. The party making the applica-
tion must serve a copy of the application
and the proposed subpoena on every other
party.

8–077.1
(2) A party may apply for a hearing sub-
poena at any time before the commence-
ment of a hearing. During a hearing, a
party may make an application for a sub-
poena orally on the record before the ALJ.
(3) The ALJ will promptly issue any hear-
ing subpoena requested pursuant to this sec-
tion. If the ALJ determines that the applica-
tion does not set forth a valid basis for the
issuance of the subpoena, or that any of its
terms are unreasonable, oppressive, exces-
sive in scope, or unduly burdensome, the
ALJ may refuse to issue the subpoena or
may issue it in a modified form upon any
conditions consistent with this subpart.
Upon issuance by the ALJ, the party mak-
ing the application must serve the subpoena
on the person named in the subpoena and
on each party.

8–077.2
(b) Motion to quash or modify.

(1) Any person to whom a hearing sub-
poena is directed or any party may file a
motion to quash or modify the subpoena,
accompanied by a statement of the basis for
quashing or modifying the subpoena. The
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movant must serve the motion on each
party and on the person named in the sub-
poena. Any party may respond to the mo-
tion within ten days of service of the mo-
tion.
(2) Any motion to quash or modify a hear-
ing subpoena must be filed prior to the time
specified in the subpoena for compliance
but not more than ten days after the date of
service of the subpoena upon the movant.

8–077.3
(c) Enforcing subpoenas. If a subpoenaed per-
son fails to comply with any subpoena issued
pursuant to this section or any order of the
ALJ which directs compliance with all or any
portion of a document subpoena, the subpoe-
naing party or any other aggrieved party may
seek enforcement of the subpoena pursuant to
section 263.26(c).

8–078
SECTION 263.35—Conduct of Hearings

(a) General rules.
(1) Conduct of hearings. Hearings must be
conducted so as to provide a fair and expe-
ditious presentation of the relevant disputed
issues. Each party has the right to present
its case or defense by oral and documentary
evidence and to conduct such cross exami-
nation as may be required for full disclo-
sure of the facts.

8–078.1
(2) Order of hearing. Enforcement counsel
will present its case-in-chief first, unless
otherwise ordered by the ALJ, or unless
otherwise expressly specified by law or
regulation. Enforcement counsel will be the
first party to present an opening statement
and a closing statement and may make a
rebuttal statement after the respondent’s
closing statement. If there are multiple re-
spondents, respondents may agree among
themselves as to their order of presentation
of their cases, but if they do not agree, the
ALJ will fix the order.
(3) Examination of witnesses. Only one
counsel for each party may conduct an ex-
amination of a witness, except that in the

case of extensive direct examination, the
ALJ may permit more than one counsel for
the party presenting the witness to conduct
the examination. A party may have one
counsel conduct the direct examination and
another counsel conduct re-direct examina-
tion of a witness, or may have one counsel
conduct the cross examination of a witness
and another counsel conduct the re-cross
examination of a witness.
(4) Stipulations. Unless the ALJ directs oth-
erwise, all stipulations of fact and law pre-
viously agreed upon by the parties, and all
documents, the admissibility of which have
been previously stipulated, will be admitted
into evidence upon commencement of the
hearing.

8–078.2
(b) Transcript. The hearing must be recorded
and transcribed. The reporter will make the
transcript available to any party upon payment
by that party to the reporter of the cost of the
transcript. The ALJ may order the record cor-
rected, either upon motion to correct, upon
stipulation of the parties, or following notice
to the parties upon the ALJ’s own motion.

(c) Electronic presentation. Based on the cir-
cumstances of each hearing, the ALJ may di-
rect the use of, or any party may use, an
electronic presentation during the hearing. If
the ALJ requires an electronic presentation
during the hearing, each party will be respon-
sible for their own presentation and related
costs, unless the parties agree to another man-
ner in which to allocate presentation responsi-
bilities and costs.

8–079
SECTION 263.36—Evidence

(a) Admissibility.
(1) Except as is otherwise set forth in this
section, relevant, material, and reliable evi-
dence that is not unduly repetitive is admis-
sible to the fullest extent authorized by the
Administrative Procedure Act and other ap-
plicable law.
(2) Evidence that would be admissible un-
der the Federal Rules of Evidence is admis-
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sible in a proceeding conducted pursuant to
this subpart.
(3) Evidence that would be inadmissible
under the Federal Rules of Evidence may
not be deemed or ruled to be inadmissible
in a proceeding conducted pursuant to this
subpart if such evidence is relevant, mate-
rial, reliable, and not unduly repetitive.

8–079.1
(b) Official notice.

(1) Official notice may be taken of any ma-
terial fact which may be judicially noticed
by a United States district court and any
material information in the official public
records of any federal or state government
agency.
(2) All matters officially noticed by the
ALJ or the Board must appear on the re-
cord.
(3) If official notice is requested or taken
of any material fact, the parties, upon
timely request, must be afforded an oppor-
tunity to object.

8–079.2
(c) Documents.

(1) A duplicate copy of a document is ad-
missible to the same extent as the original,
unless a genuine issue is raised as to
whether the copy is in some material re-
spect not a true and legible copy of the
original.
(2) Subject to the requirements of para-
graph (a) of this section, any document,
including a report of examination, supervi-
sory activity, inspection, or visitation, pre-
pared by an appropriate federal financial in-
stitutions regulatory agency or by a state
regulatory agency, is admissible either with
or without a sponsoring witness.
(3) Witnesses may use existing or newly
created charts, exhibits, calendars, calcula-
tions, outlines, or other graphic material to
summarize, illustrate, or simplify the pre-
sentation of testimony. Such materials may,
subject to the ALJ’s discretion, be used
with or without being admitted into evi-
dence.

8–079.3
(d) Objections.

(1) Objections to the admissibility of evi-
dence must be timely made and rulings on
all objections must appear on the record.
(2) When an objection to a question or line
of questioning propounded to a witness is
sustained, the examining counsel may make
a specific proffer on the record of what the
examining counsel expected to prove by the
expected testimony of the witness either by
representation of counsel or by direct ques-
tioning of the witness.
(3) The ALJ will retain rejected exhibits,
adequately marked for identification, for the
record, and transmit such exhibits to the
Board.
(4) Failure to object to admission of evi-
dence or to any ruling constitutes a waiver
of the objection.

8–079.4
(e) Stipulations. The parties may stipulate as
to any relevant matters of fact or the authenti-
cation of any relevant documents. Such stipu-
lations must be received in evidence at a hear-
ing and are binding on the parties with respect
to the matters therein stipulated.

8–079.5
(f) Depositions of unavailable witnesses.

(1) If a witness is unavailable to testify at a
hearing, and that witness has testified in a
deposition to which all parties in a proceed-
ing had notice and an opportunity to partici-
pate, a party may offer as evidence all or
any part of the transcript of the deposition,
including deposition exhibits, if any.
(2) Such deposition transcript is admissible
to the same extent that testimony would
have been admissible had that person testi-
fied at the hearing, provided that if a wit-
ness refused to answer proper questions
during the depositions, the ALJ may, on
that basis, limit the admissibility of the de-
position in any manner that justice requires.
(3) Only those portions of a deposition re-
ceived in evidence at the hearing constitute
a part of the record.
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8–080
SECTION 263.37—Post-Hearing Filings

(a) Proposed findings and conclusions and
supporting briefs.

(1) Using the same method of service for
each party, the ALJ will serve notice upon
each party that the certified transcript, to-
gether with all hearing exhibits and exhibits
introduced but not admitted into evidence at
the hearing, has been filed. Any party may
file with the ALJ proposed findings of fact,
proposed conclusions of law, and a pro-
posed order within 30 days following ser-
vice of this notice by the ALJ or within
such longer period as may be ordered by
the ALJ.
(2) Proposed findings and conclusions must
be supported by citation to any relevant au-
thorities and by page references to any rel-
evant portions of the record. A post-hearing
brief may be filed in support of proposed
findings and conclusions, either as part of
the same document or in a separate docu-
ment. Any party who fails to file timely
with the ALJ any proposed finding or con-
clusion is deemed to have waived the right
to raise in any subsequent filing or submis-
sion any issue not addressed in such party’s
proposed finding or conclusion.

8–080.1
(b) Reply briefs. Reply briefs may be filed
within 15 days after the date on which the
parties’ proposed findings, conclusions, and
order are due. Reply briefs must be strictly
limited to responding to new matters, issues,
or arguments raised in another party’s papers.
A party who has not filed proposed findings
of fact and conclusions of law or a post-
hearing brief may not file a reply brief.

8–080.2
(c) Simultaneous filing required. The ALJ will
not order the filing by any party of any brief
or reply brief in advance of the other party’s
filing of its brief.

8–081
SECTION 263.38—Recommended
Decision and Filing of Record

(a) Filing of recommended decision and re-
cord. Within 45 days after expiration of the
time allowed for filing reply briefs under sec-
tion 263.37(b), the ALJ will file with and
certify to the Board, for decision, the record
of the proceeding. The record must include
the ALJ’s recommended decision, recom-
mended findings of fact, recommended con-
clusions of law, and proposed order; all
prehearing and hearing transcripts, exhibits,
and rulings; and the motions, briefs, memo-
randa, and other supporting papers filed in
connection with the hearing. The ALJ will
serve upon each party the recommended deci-
sion, findings, conclusions, and proposed or-
der.

(b) Filing of index. At the same time the ALJ
files with and certifies to the Board for final
determination the record of the proceeding,
the ALJ will furnish to the Board a certified
index of the entire record of the proceeding.
The certified index must include, at a mini-
mum, an entry for each paper, document, or
motion filed with the ALJ in the proceeding,
the date of the filing, and the identity of the
filer. The certified index must also include an
exhibit index containing, at a minimum, an
entry consisting of exhibit number and title or
description for: each exhibit introduced and
admitted into evidence at the hearing; each
exhibit introduced but not admitted into evi-
dence at the hearing; each exhibit introduced
and admitted into evidence after the comple-
tion of the hearing; and each exhibit intro-
duced but not admitted into evidence after the
completion of the hearing.

8–082
SECTION 263.39—Exceptions to
Recommended Decision

(a) Filing exceptions. Within 30 days after
service of the recommended decision, find-
ings, conclusions, and proposed order under
section 263.38, a party may file with the
Board written exceptions to the ALJ’s recom-
mended decision, findings, conclusions, or
proposed order, to the admission or exclusion
of evidence, or to the failure of the ALJ to
make a ruling proposed by a party. A support-
ing brief may be filed at the time the excep-
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tions are filed, either as part of the same
document or in a separate document.

8–082.1
(b) Effect of failure to file or raise exceptions.

(1) Failure of a party to file exceptions to
those matters specified in paragraph (a) of
this section within the time prescribed is
deemed a waiver of objection thereto.
(2) No exception need be considered by the
Board if the party taking exception had an
opportunity to raise the same objection, is-
sue, or argument before the ALJ and failed
to do so.

8–082.2
(c) Contents.

(1) All exceptions and briefs in support of
such exceptions must be confined to the
particular matters in, or omissions from, the
ALJ’s recommendations to which that party
takes exception.
(2) All exceptions and briefs in support of
exceptions must set forth page or paragraph
references to the specific parts of the ALJ’s
recommendations to which exception is
taken, the page or paragraph references to
those portions of the record relied upon to
support each exception, and the legal au-
thority relied upon to support each excep-
tion.

8–083
SECTION 263.40—Review by the Board

(a) Notice of submission to the Board. When
the Board determines that the record in the
proceeding is complete, the Board will serve
notice upon the parties that the proceeding has
been submitted to the Board for final decision.

8–083.1
(b) Oral argument before the Board. Upon
the initiative of the Board or on the written
request of any party filed with the Board
within the time for filing exceptions, the
Board may order and hear oral argument on
the recommended findings, conclusions, deci-
sion, and order of the ALJ. A written request
by a party must show good cause for oral
argument and state reasons why arguments

cannot be presented adequately in writing. A
denial of a request for oral argument may be
set forth in the Board’s final decision. Oral
argument before the Board must be on the
record.

8–083.2
(c) Board’s final decision.

(1) Decisional employees may advise and
assist the Board in the consideration and
disposition of the case. The final decision
of the Board will be based upon review of
the entire record of the proceeding, except
that the Board may limit the issues to be
reviewed to those findings and conclusions
to which opposing arguments or exceptions
have been filed by the parties.

8–083.3
(2) The Board will render a final decision
within 90 days after notification of the par-
ties that the case has been submitted for
final decision, or 90 days after oral argu-
ment, whichever is later, unless the Board
orders that the action or any aspect thereof
be remanded to the ALJ for further pro-
ceedings. Copies of the final decision and
order of the Board will be served upon
each party to the proceeding, upon other
persons required by statute, and, if directed
by the Board or required by statute, upon
any appropriate state or federal supervisory
authority.

8–084
SECTION 263.41—Stays Pending
Judicial Review

The commencement of proceedings for judi-
cial review of a final decision and order of
the Board may not, unless specifically ordered
by the Board or a reviewing court, operate as
a stay of any order issued by the Board. The
Board may, in the Board’s, and on such terms
as the Board finds just, stay the effectiveness
of all or any part of an order pending a final
decision on a petition for review of that order.
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8–085
SUBPART B—BOARD LOCAL RULES
SUPPLEMENTING THE UNIFORM
RULES

SECTION 263.50—Purpose and Scope

(a) This subpart prescribes the rules of prac-
tice and procedure governing formal adjudica-
tions set forth in paragraph (b) of this section,
and supplements the rules of practice and pro-
cedure contained in subpart A of this part.

8–085.1
(b) The rules and procedures of this subpart
and subpart A of this part will apply to the
formal adjudications set forth in section 263.1
and to the following adjudications:

(1) Suspension of a member bank from use
of credit facilities of the Federal Reserve
System under section 4 of the FRA (12
U.S.C. 301);
(2) Termination of a bank’s membership in
the Federal Reserve System under section 9
of the FRA (12 U.S.C. 327);
(3) Issuance of a cease-and-desist order un-
der section 11 of the Clayton Act (15
U.S.C. 21);
(4) Adjudications under sections 2, 3, or 4
of the BHC Act (12 U.S.C. 1841, 1842, or
1843);
(5) Formal adjudications on bank merger
applications under section 18(c) of the
FDIA (12 U.S.C. 1828(c));
(6) Issuance of a divestiture order under
section 5(e) of the BHC Act (12 U.S.C.
1844(e));
(7) Imposition of sanctions upon any mu-
nicipal securities dealer for which the Board
is the appropriate regulatory agency, or
upon any person associated or seeking to
become associated with such a municipal
securities dealer, under section 15B(c)(5) of
the Exchange Act (15 U.S.C. 78o–4);
(8) Proceedings where the Board otherwise
orders that a formal hearing be held;
(9) Termination of the activities of a state
branch, state agency, or commercial lending
company subsidiary of a foreign bank in the
United States, pursuant to section 7(e) of
the IBA (12 U.S.C. 3105(d));
(10) Termination of the activities of a rep-
resentative office of a foreign bank in the

United States, pursuant to section 10(b) of
the IBA (12 U.S.C. 3107(b));
(11) Issuance of a prompt corrective action
directive to a member bank under section
38 of the FDI Act (12 U.S.C. 1831o);
(12) Reclassification of a member bank on
grounds of unsafe or unsound condition un-
der section 38(g)(1) of the FDI Act (12
U.S.C. 1831o(g)(1));
(13) Reclassification of a member bank on
grounds of unsafe and unsound practice un-
der section 38(g)(1) of the FDI Act (12
U.S.C. 1831o(g)(1));
(14) Issuance of an order requiring a mem-
ber bank to dismiss a director or senior
executive officer under section 38 (e)(5)
and 38(f)(2) (F)(ii) of the FDI Act (12
U.S.C. 1831o(e)(5) and 1831o(f)(2) (F)(ii));
and
(15) Adjudications under section 10 of the
HOLA (12 U.S.C. 1467a).

8–085.2
SECTION 263.51—Definitions

As used in subparts B through G of this part:

(a) Secretary means the secretary of the
Board of Governors of the Federal Reserve
System.

(b) Member bank means any bank that is a
member of the Federal Reserve System.

(c) Institution has the same meaning as that
assigned to it in subpart A of this part, and
includes any foreign bank with a representa-
tive office in the United States.

8–085.3
SECTION 263.52—Address for Filing

All papers to be filed with the Board must be
filed with the secretary of the Board of Gov-
ernors of the Federal Reserve System, Wash-
ington, DC 20551. All papers to be filed with
the Board electronically must be sent to:
OSECLitigation@frb.gov.

8–085.4
SECTION 263.53—Discovery
Depositions

(a) In general. In addition to the discovery
permitted in subpart A of this part, limited
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discovery by means of depositions will be al-
lowed for individuals with knowledge of facts
material to the proceeding that are not pro-
tected from discovery by any applicable privi-
lege, and of identified expert witnesses. Ex-
cept in unusual cases, accordingly, depositions
will be permitted only of individuals identified
as hearing witnesses, including experts. All
discovery depositions must be completed
within the time set forth in section 263.24(d).

8–085.5
(b) Application. A party who desires to take a
deposition of any other party’s proposed wit-
nesses, must apply to the ALJ for the issuance
of a deposition subpoena or subpoena duces
tecum. The application must state the name
and address of the proposed deponent, the
subject matter of the testimony expected from
the deponent and its relevancy to the proceed-
ing, and the address of the place, the manner
(e.g., remote means, in person), and the time,
no sooner than ten days after the service of
the subpoena, for the taking of the deposition.
Any such application must be treated as a
motion subject to the rules governing motions
practice set forth in section 263.23.

8–085.6
(c) Issuance of subpoena. The ALJ must issue
the requested deposition subpoena or sub-
poena duces tecum upon a finding that the
application satisfies the requirements of this
section and of section 263.24. If the ALJ de-
termines that the taking of the deposition or
its proposed location or manner is, in whole
or in part, unnecessary, unreasonable, oppres-
sive, excessive in scope or unduly burden-
some, the ALJ may deny the application or
may grant it upon such conditions as justice
may require. The party obtaining the deposi-
tion subpoena or subpoena duces tecum will
be responsible for serving it on the deponent
and all parties to the proceeding in accordance
with section 263.11. A deposition subpoena
may require the witness to be deposed at any
place within the country in which that witness
resides or has a regular place of employment,
by remote means, or such other convenient
place or manner, as the ALJ fixes.

8–085.7
(d) Motion to quash or modify. A person
named in a deposition subpoena or subpoena
duces tecum may file a motion to quash or
modify the subpoena or for the issuance of a
protective order. Such motions must be filed
within ten days following service of the sub-
poena, but in all cases at least five days prior
to the commencement of the scheduled depo-
sition. The motion must be accompanied by a
statement of the reasons for granting the mo-
tion and a copy of the motion and the state-
ment must be served on the party which re-
quested the subpoena. Only the party
requesting the subpoena may file a response
to a motion to quash or modify, and any such
response must be filed within five days fol-
lowing service of the motion.

8–085.8
(e) Enforcement of a deposition subpoena.
Enforcement of a deposition subpoena must
be in accordance with the procedures set forth
in section 263.27(d).

(f) Conduct of the deposition. The deponent
must be duly sworn. By stipulation of the
parties or order by the ALJ, a court reporter
or other person authorized to administer an
oath may administer the oath remotely, with-
out being in the physical presence of the de-
ponent. Each party may examine the deponent
with respect to all nonprivileged, relevant, and
material matters. Objections to questions or
evidence must be in the short form, stating the
ground for the objection. Failure to object to
questions or evidence will not be deemed a
waiver except where the grounds for the ob-
jection might have been avoided if the objec-
tion had been timely presented. The discovery
deposition must be transcribed or otherwise
recorded as agreed among the parties.

8–085.9
(g) Protective orders. At any time during the
taking of a discovery deposition, on the mo-
tion of any party or of the deponent, the ALJ
may terminate or limit the scope and manner
of the deposition upon a finding that grounds
exist for such relief. Grounds for terminating
or limiting the taking of a discovery deposi-
tion include a finding that the discovery depo-
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sition is being conducted in bad faith or in
such a manner as to:

(1) Unreasonably annoy, embarrass, or op-
press the deponent;
(2) Unreasonably probe into privilege, irrel-
evant, or immaterial matters; or
(3) Unreasonably attempt to pry into a par-
ty’s preparation for trial.

8–086
SECTION 263.54—Delegation to the
Office of Financial Institution
Adjudication

Unless otherwise ordered by the Board, ad-
ministrative adjudications subject to subpart A
of this part must be conducted by an ALJ of
OFIA.

8–086.1
SECTION 263.55—Board as Presiding
Officer The Board may, in its discretion,
designate itself, one or more of its
members, or an authorized officer, to act
as presiding officer in a formal hearing.
In such a proceeding, the authority of
Board or its designee will include all the
authority provided to an ALJ under this
part. Proposed findings and conclusions,
briefs, and other submissions by the
parties permitted in subpart A of this
part must be filed with the secretary for
consideration by the Board. Sections
263.38 and 263.39 will not apply to
proceedings conducted under this section.

8–086.2
SECTION 263.56—Initial Licensing
Proceedings

Proceedings with respect to applications for
initial licenses will include, but not be limited
to, applications for Board approval under sec-
tion 3 of the BHC Act and section 10 of
HOLA and such proceedings as may be or-
dered by the Board with respect to applica-
tions under section 18(c) of the FDIA. In such
initial licensing proceedings, the procedures
set forth in subpart A of this part will apply,

except that the Board may designate a Board
counsel to represent the Board in a non-
adversary capacity for the purpose of develop-
ing for the record information relevant to the
issues to be determined by the presiding offi-
cer and the Board. In such proceedings, Board
counsel will be considered to be a decisional
employee for purposes of sections 263.9 and
263.40.

8–086.21
SECTION 263.57—Sanctions Relating to
Conduct in an Adjudicatory Proceeding

(a) General rule. The ALJ may impose sanc-
tions when any party or person in an
adjudicatory proceeding under this part has
failed to comply with an applicable statute,
regulation, or order, and that failure to com-
ply:

(1) Constitutes contemptuous conduct;
(2) Materially injures or prejudices another
party in terms of substantive injury, incur-
ring additional expenses including attor-
ney’s fees, prejudicial delay, or otherwise;
(3) Is a clear and unexcused violation of an
applicable statute, regulation, or order; or
(4) Unduly delays the proceeding.

(b) Sanctions. Sanctions which may be im-
posed include any one or more of the follow-
ing:

(1) Issuing an order against the party;
(2) Rejecting or striking any testimony or
documentary evidence offered, or other pa-
pers filed, by the party;
(3) Precluding the party from:

(i) Contesting specific issues or findings;
(ii) Offering certain evidence or chal-
lenging or contesting certain evidence of-
fered by another party; or
(iii) Making a late filing or conditioning
a late filing on any terms that are just;

(4) Assessing reasonable expenses, includ-
ing attorney’s fees, incurred by any other
party as a result of the improper action or
failure to act; and
(5) Excluding or suspending a party or per-
son from the adjudicatory proceeding.

(c) Procedure for imposition of sanctions.
(1) Upon the motion of any party, or on the
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ALJ’s own motion, the ALJ may impose
sanctions in accordance with this section.
The ALJ must submit to the Board for final
ruling the sanction of entering a final order
determining the case on the merits.
(2) No sanction authorized by this section,
other than refusal to accept late filings,
must be imposed without prior notice to all
parties and an opportunity for any party or
person against whom sanctions would be
imposed to be heard. Such opportunity to
be heard may be on such notice, and the
response may be in such form, as the ALJ
directs. The ALJ may limit the opportunity
to be heard to an opportunity of a party or
person to respond orally immediately after
the act or inaction covered by this section
is noted by the ALJ.
(3) Requests for the imposition of sanctions
by any party, and the imposition of sanc-
tions, are subject to interlocutory review in
the same manner as any other ruling by the
ALJ.

(d) Section not exclusive. Nothing in this sec-
tion precludes the ALJ or the Board from
taking any other action, or imposing any re-
striction or sanction, authorized by applicable
statute or regulation.

8–086.3
SUBPART C—RULES AND
PROCEDURES FOR ASSESSMENT
AND COLLECTION OF CIVIL
MONEY PENALTIES

SECTION 263.60—Scope

(a) The uniform rules set forth in subpart A
of this part shall govern the procedures for
assessment of civil money penalties, except as
otherwise provided in this subpart.

8–086.4
SECTION 263.61—Opportunity for
Informal Proceeding

(a) In the sole discretion of the Board’s gen-
eral counsel, the general counsel may, prior to
the issuance by the Board of a notice of as-
sessment of civil penalty, advise the affected
person that the issuance of a notice of assess-

ment of civil penalty is being considered and
the reasons and authority for the proposed as-
sessment. The general counsel may provide
the person an opportunity to present written
materials or request a conference with mem-
bers of the Board’s staff to show that the
penalty should not be assessed or, if assessed,
should be reduced in amount.

8–086.5
SECTION 263.62—Relevant
Considerations for Assessment of Civil
Penalty

(a) In determining the amount of the penalty
to be assessed, the Board shall take into ac-
count the appropriateness of the penalty with
respect to the financial resources and good
faith of the person charged, the gravity of the
misconduct, the history of previous miscon-
duct, the economic benefit derived by the per-
son from the misconduct, and such other mat-
ters as justice may require.

8–086.6
SECTION 263.63—Assessment Order

(a) In the event of consent to an assessment
by the person concerned, or if, upon the re-
cord made at an administrative hearing, the
Board finds that the grounds for having as-
sessed the penalty have been established, the
Board may issue a final order of assessment
of civil penalty. In its final order, the Board
may modify the amount of the penalty speci-
fied in the notice of assessment.

8–086.7
(b) An assessment order is effective immedi-
ately upon issuance, or upon such other date
as may be specified therein, and shall remain
effective and enforceable until it is stayed,
modified, terminated, or set aside by action of
the Board or a reviewing court.
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8–086.8
SECTION 263.64—Payment of Civil
Penalty

(a) The date designated in the notice of as-
sessment for payment of the civil penalty will
normally be 60 days from the issuance of the
notice. If, however, the Board finds in a spe-
cific case that the purposes of the authorizing
statute would be better served if the 60-day
period is changed, the Board may shorten or
lengthen the period or make the civil penalty
payable immediately upon receipt of the no-
tice of assessment. If a timely request for a
formal hearing to challenge an assessment of
civil penalty is filed, payment of the penalty
shall not be required unless and until the
Board issues a final order of assessment fol-
lowing the hearing. If an assessment order is
issued, it will specify the date by which the
civil penalty should be paid or collected.

(b) Checks in payment of civil penalties
should be made payable to the ‘‘Board of
Governors of the Federal Reserve System.’’
Upon collection, the Board shall forward the
amount of the penalty to the Treasury of the
United States.

8–086.81
SECTION 263.65—Civil Money Penalty
Inflation Adjustments

(a) Inflation adjustments. In accordance with
the Federal Civil Penalties Inflation Adjust-
ment Act Improvements Act of 2015, which
further amended the Federal Civil Penalties
Inflation Adjustment Act of 1990, the Board
has set forth in paragraph (b) of this section
the adjusted maximum amounts for each civil
money penalty provided by law within the
Board’s jurisdiction. The authorizing statutes
contain the complete provisions under which
the Board may seek a civil money penalty.
The adjusted civil money penalties apply only
to penalties assessed on or after January 11,
2023, whose associated violations occured on
or after November 2, 2015.

(b) Maximum civil money penalties. The
maximum (or, in the cases of 12 U.S.C. 334
and 1832(c), fixed) civil money penalties as
set forth in the referenced statutory sections
are set forth in the table in this paragraph (b).

Statute
Adjusted civil
money penalty

12 U.S.C. 324:
Inadvertently late or

misleading reports, inter alia
$5,026

Other late or misleading
reports, inter alia

50,265

Knowingly or reckless false or
misleading reports, inter alia

2,513,215

12 U.S.C. 334 365
12 U.S.C. 374a 365
12 U.S.C. 504:

First tier 12,567
Second tier 62,829
Third tier 2,513,215

12 U.S.C. 505:
First tier 12,567
Second tier 62,829
Third tier 2,513,215

12 U.S.C. 1464(v)(4) 5,026
12 U.S.C. 1464(v)(5) 50,265
12 U.S.C. 1464(v)(6) 2,513,215
12 U.S.C. 1467a(i)(2) 62,829
12 U.S.C. 1467a(i)(3) 62,829
12 U.S.C. 1467a(r):

First tier 5,026
Second tier 50,265
Third tier 2,513,215

12 U.S.C. 1817(j)(16):
First tier 12,567
Second tier 62,829
Third tier 2,513,215

12 U.S.C. 1818(i)(2):
First tier 12,567
Second tier 62,829
Third tier 2,513,215

12 U.S.C. 1820(k)(6)(A)(ii) 413,388
12 U.S.C. 1832(c) 3,650
12 U.S.C. 1847(b) 62,829
12 U.S.C. 1847(d):

First tier 5,026
Second tier 50,265
Third tier 2,513,215

12 U.S.C. 1884 365
12 U.S.C. 1972(2)(F):

First tier 12,567
Second tier 62,829
Third tier 2,513,215

12 U.S.C. 3110(a) 57,435
12 U.S.C. 3110(c):

First tier 4,596
Second tier 45,946
Third tier 2,297,385

12 U.S.C. 3909(d) 3,126
15 U.S.C. 78u-2(b)(1):

For a natural person 11,823
For any other person 118,225
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Maximum civil money penalties—Continued

Statute Adjusted civil
money penalty

15 U.S.C. 78u-2(b)(2):

For a natural person 118,225

For any other person 591,127

15 U.S.C. 78u-2(b)(3):

For a natural person 236,451

For any other person 1,182,251

15 U.S.C. 1639e(k)(1) 14,435

15 U.S.C. 1639e(k)(2) 28,866

42 U.S.C. 4012a(f)(5) 2,730

8–086.9
SUBPART D—RULES AND
PROCEDURES APPLICABLE TO
SUSPENSION OR REMOVAL OF AN
INSTITUTION-AFFILIATED PARTY
WHERE A FELONY IS CHARGED OR
PROVEN

SECTION 263.70—Purpose and Scope

(a) The rules and procedures set forth in this
subpart apply to informal hearings afforded to
any institution-affiliated party for whom the
Board is the appropriate regulatory agency,
who has been suspended or removed from
office or prohibited from further participation
in any manner in the conduct of the institu-
tion’s affairs by a notice or order issued by
the Board upon the grounds set forth in sec-
tion 8(g) of the FDIA (12 U.S.C. 1818(g)).

8–087
SECTION 263.71—Notice or Order of
Suspension, Removal, or Prohibition

(a) Grounds. The Board may suspend an
institution-affiliated party from office or pro-
hibit an institution-affiliated party from further
participation in any manner in the conduct of
an institution’s affairs when the person is
charged in any information, indictment, or
complaint authorized by a United States attor-
ney with the commission of, or participation
in, a crime involving dishonesty or breach of
trust that is punishable by imprisonment for a
term exceeding one year under state or federal
law. The Board may remove an institution-

affiliated party from office or prohibit an
institution-affiliated party from further partici-
pation in any manner in the conduct of an
institution’s affairs when the person is con-
victed of such an offense and the conviction is
not subject to further direct appellate review.
The Board may suspend or remove an
institution-affiliated party or prohibit an
institution-affiliated party from participation in
an institution’s affairs in these circumstances
if the Board finds that continued service to
the financial institution or participation in its
affairs by the institution-affiliated party may
pose a threat to the interests of the institu-
tion’s depositors or may threaten to impair
public confidence in the financial institution.

8–087.1
(b) Contents. The Board commences a sus-
pension, removal, or prohibition action under
this subpart with the issuance, and service
upon an institution-affiliated party, of a notice
of suspension from office, or order of removal
from office, or notice or order of prohibition
from participation in the financial institution’s
affairs. Such a notice or order shall indicate
the basis for the suspension, removal, or pro-
hibition and shall inform the institution-
affiliated party of the right to request in writ-
ing, within 30 days of service of the notice or
order, an opportunity to show at an informal
hearing that continued service to, or participa-
tion in the conduct of the affairs of, the finan-
cial institution does not and is not likely to
pose a threat to the interests of the financial
institution’s depositors or threaten to impair
public confidence in the financial institution.
Failure to file a timely request for an informal
hearing shall be deemed to be a waiver of the
right to request such a hearing. A notice of
suspension or prohibition shall remain in ef-
fect until the criminal charge upon which the
notice is based is finally disposed of or until
the notice is terminated by the Board.

8–087.2
(c) Service. The notice or order shall be
served upon the affiliated financial institution
concerned, whereupon the institution-affiliated
party shall immediately cease service to the
financial institution or further participation in
any manner in the conduct of the affairs of
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the financial institution. A notice or order of
suspension, removal, or prohibition may be
served by any of the means authorized for
service under section 263.11(c)(2) of subpart
A.

8–087.3
SECTION 263.72—Request for Informal
Hearing

(a) An institution-affiliated party who is sus-
pended or removed from office or prohibited
from participation in the institution’s affairs
may request an informal hearing within 30
days of service of the notice or order. The
request shall be filed in writing with the Sec-
retary, Board of Governors of the Federal Re-
serve System, Washington, DC 20551. The re-
quest shall state with articularity the relief
desired and the grounds therefor and shall in-
clude, when available, supporting evidence in
the form of affidavits. If the institution-
affiliated party desires to present oral testi-
mony or witnesses at the hearing, the
institution-affiliated party must include a re-
quest to do so with the request for informal
hearing. The request to present oral testimony
or witnesses shall specify the names of the
witnesses and the general nature of their ex-
pected testimony.

8–087.4
SECTION 263.73—Order for Informal
Hearing

(a) Issuance of hearing order. Upon receipt of
a timely request for an informal hearing, the
secretary shall promptly issue an order direct-
ing an informal hearing to commence within
30 days of the receipt of the request. At the
request of the institution-affiliated party, the
secretary may order the hearing to commence
at a time more than 30 days after the receipt
of the request for hearing. The hearing shall
be held in Washington, D.C., or at such other
place as may be designated by the secretary,
before presiding officers designated by the
secretary to conduct the hearing. The presid-
ing officers normally will include representa-
tives from the Board’s Legal Division and the

Division of Banking Supervision and Regula-
tion and from the appropriate Federal Reserve
Bank.

8–087.5
(b) Waiver of oral hearing. A institution-
affiliated party may waive in writing his or
her right to an oral hearing and instead elect
to have the matter determined by the Board
solely on the basis of written submissions.

8–087.6
(c) Hearing procedures.

(1) The institution-affiliated party may ap-
pear at the hearing personally, through
counsel, or personally with counsel. The
institution-affiliated party shall have the
right to introduce relevant written materials
and to present an oral argument. The
institution-affiliated party may introduce
oral testimony and present witnesses only if
expressly authorized by the Board or the
secretary. Except as provided in section
263.11, the adjudicative procedures of the
Administrative Procedure Act (5 U.S.C.
554-557) and of subpart A of this part shall
not apply to the informal hearing ordered
under this subpart unless the Board orders
that subpart A of this part applies.

8–087.7
(2) The informal hearing shall be recorded
and a transcript shall be furnished to the
institution-affiliated party upon request and
after the payment of the cost thereof. Wit-
nesses need not be sworn, unless specifi-
cally requested by a party or the presiding
officers. The presiding officers may ask
questions of any witness.
(3) The presiding officers may order the
record to be kept open for a reasonable
period following the hearing (normally five
business days), during which time addi-
tional submissions to the record may be
made. Thereafter, the record shall be closed.

8–087.8
(d) Authority of presiding officers. In the
course of or in connection with any proceed-
ing under this subpart, the Board or the pre-
siding officers are authorized to administer
oaths and affirmations; to take or cause to be
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taken depositions; to issue, quash, or modify
subpoenas and subpoenas duces tecum; and,
for the enforcement thereof, to apply to an
appropriate United States district court. All ac-
tion relating to depositions and subpoenas
shall be in accordance with the rules provided
in sections 263.34 and 263.53.

(e) Recommendation of presiding officers. The
presiding officers shall make a recommenda-
tion to the Board concerning the notice or
order of suspension, removal, or prohibition
within 20 calendar days following the close of
the record on the hearing.

8–087.9
SECTION 263.74—Decision of the
Board

(a) Within 60 days following the close of the
record on the hearing, or receipt of written
submissions where a hearing has been waived,
the Board shall notify the institution-affiliated
party whether the notice of suspension or pro-
hibition will be continued, terminated, or oth-
erwise modified, or whether the order of re-
moval or prohibition will be rescinded or
otherwise modified. The notification shall con-
tain a statement of the basis for any adverse
decision by the Board. In the case of a deci-
sion favorable to the institution-affiliated
party, the Board shall take prompt action to
rescind or otherwise modify the order of sus-
pension, removal, or prohibition.

8–088
(b) In deciding the question of suspension,
removal, or prohibition under this subpart, the
Board shall not rule on the question of the
guilt or innocence of the individual with re-
spect to the crime with which the individual
has been charged.

8–088.1
SUBPART E—PROCEDURES FOR
ISSUANCE AND ENFORCEMENT OF
DIRECTIVES TO MAINTAIN
ADEQUATE CAPITAL

SECTION 263.80—Purpose and Scope

This subpart establishes procedures under

which the Board may issue a directive or take
other action to require a state member bank,
bank holding company, or a savings and loan
holding company to achieve and maintain ad-
equate capital.

8–088.2
SECTION 263.81—Definitions

(a) Bank holding company means any com-
pany that controls a bank as defined in section
2 of the BHC Act, 12 U.S.C. 1841, and in the
Board’s Regulation Y (12 CFR 225.2(b)) or
any direct or indirect subsidiary thereof other
than a bank subsidiary as defined in section
2(c) of the BHC Act, 12 U.S.C. 1841(c), and
in the Board’s Regulation Y (12 CFR
225.2(a)).

(b) Capital adequacy guidelines means those
guidelines for bank holding companies and
state member banks contained in appendix A
and D to the Board’s Regulation Y (12 CFR
225), and in appendix A to the Board’s Regu-
lation H (12 CFR 208), or any succeeding
capital guidelines promulgated by the Board.

8–088.3
(c) Directive means a final order issued by
the Board:

(1) Pursuant to ILSA (12 U.S.C.
3907(b)(2)) requiring a state member bank
or bank holding company to increase capital
to or maintain capital at the minimum level
set forth in the Board’s Capital Adequacy
Guidelines or as otherwise established un-
der procedures described in section 263.85;
or
(2) Pursuant to HOLA (12 U.S.C.
1467a(g)(1)) requiring a savings and loan
holding company to increase capital to or
maintain capital at a certain level.

(d) State member bank means any state- char-
tered bank that is a member of the Federal
Reserve System.

(e) Savings and loan holding company means
any company that controls a savings associa-
tion as defined in section 10 of the HOLA, 12
U.S.C. 1467a, and in the Board’s Regulation
LL (12 CFR 238.2) or any direct or indirect
subsidiary thereof other than a savings asso-
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ciation subsidiary as defined in section 10 of
the HOLA, 12 U.S.C. 1467a, and in the
Board’s Regulation LL (12 CFR 238.2).

8–088.4
SECTION 263.82—Establishment of
Minimum Capital Levels

(a) The Board has established minimum capi-
tal levels for state member banks and bank
holding companies in its capital adequacy
guidelines. The Board may set higher capital
levels as necessary and appropriate for a par-
ticular state member bank or bank holding
company based upon its financial condition,
managerial resources, prospects, or similar
factors, pursuant to the procedures set forth in
section 263.85 of this subpart.

8–088.5
SECTION 263.83—Issuance of Capital
Directives

(a) Notice of intent to issue directive. If a
state member bank or bank holding company
is operating with less than the minimum level
of capital established in the Board’s Capital
Adequacy Guidelines, or as otherwise estab-
lished under the procedures described in sec-
tion 263.85, or if the Board has determined
that the current capital level of a savings and
loan holding company is not adequate, the
Board may issue and serve upon such state
member bank, bank holding company, or sav-
ings and loan holding company written notice
of the Board’s intent to issue a directive to
require the bank, bank holding company, or
savings and loan holding company to achieve
and maintain adequate capital within a speci-
fied time period.

8–088.6
(b) Contents of notice. The notice of intent to
issue a directive shall include—

(1) The required minimum level of capital
to be achieved or maintained by the institu-
tion;
(2) Its current level of capital;
(3) The proposed increase in capital needed
to meet the minimum requirements;

(4) The proposed date or schedule for
meeting these minimum requirements;
(5) When deemed appropriate, specific de-
tails of a proposed plan for meeting the
minimum capital requirements; and
(6) The date for a written response by the
bank or bank holding company to the pro-
posed directive, which shall be at least 14
days from the date of issuance of the notice
unless the Board determines a shorter pe-
riod is necessary because of the financial
condition of the bank or bank holding com-
pany.

8–088.7
(c) Response to notice. The bank or bank
holding company may file a written response
to the notice within the time period set by the
Board. The response may include —

(1) An explanation why a directive should
not be issued;
(2) Any proposed modification of the terms
of the directive;
(3) Any relevant information, mitigating
circumstances, documentation, or other evi-
dence in support of the institution’s position
regarding the proposed directive; and
(4) The institution’s plan for attaining the
required level of capital.

8–088.8
(d) Failure to file response. Failure by the
bank or bank holding company to file a writ-
ten response to the notice of intent to issue a
directive within the specified time period shall
constitute a waiver of the opportunity to re-
spond and shall constitute consent to the issu-
ance of such directive.

8–088.9
(e) Board consideration of response. After
considering the response of the bank or bank
holding company, the Board may:

(1) Issue the directive as originally pro-
posed or in modified form;
(2) Determine not to issue a directive and
so notify the bank or bank holding com-
pany; or
(3) Seek additional information or clarifica-
tion of the response by the bank or bank
holding company.
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8–089
(f) Contents of directive. Any directive issued
by the Board may order the bank or bank
holding company to—

(1) Achieve or maintain the minimum capi-
tal requirement established pursuant to the
Board’s capital adequacy guidelines or the
procedures in section 263.85 of this subpart
by a certain date;
(2) Adhere to a previously submitted plan
or submit for approval and adhere to a plan
for achieving the minimum capital require-
ment by a certain date;
(3) Take other specific action as the Board
directs to achieve the minimum capital lev-
els, including requiring a reduction of assets
or asset growth or restriction on the pay-
ment of dividends; or
(4) Take any combination of the above ac-
tions.

8–089.1
(g) Request for reconsideration of directive.
Any state member bank or bank holding com-
pany, upon a change in circumstances, may
request the Board to reconsider the terms of a
directive and may propose changes in the plan
under which it is operating to meet the re-
quired minimum capital level. The directive
and plan continue in effect while such request
is pending before the Board.

8–089.2
SECTION 263.84—Enforcement of
Directive

(a) Judicial and administrative remedies.
(1) Whenever a bank or bank holding com-
pany fails to follow a directive issued under
this subpart, or to submit or adhere to a
capital adequacy plan as required by such
directive, the Board may seek enforcement
of the directive, including the capital ad-
equacy plan, in the appropriate United
States district court, pursuant to section 908
(b)(2)(B)(ii) of ILSA (12 U.S.C.
3907(b)(2)(B)(ii)) and to section 8(i) of the
FDIA (12 U.S.C. 1818(i)), in the same
manner and to the same extent as if the
directive were a final cease-and-desist order.
Whenever a savings and loan holding com-

pany fails to follow a directive issued under
this subpart, or to submit or adhere to a
capital adequacy plan as required by such
directive, the Board may seek enforcement
of the directive, including the capital ad-
equacy plan, in the proper United States
district court, or the United States court of
any territory or other place subject to the
jurisdiction of the United States, pursuant to
section 10(g)(4) of HOLA (12 U.S.C.
1567a(g)(4)).

8–089.3
(2) The Board, pursuant to section 910(d)
of ILSA (12 U.S.C. 3909(d)), may also as-
sess civil money penalties for violation of
the directive against any bank or bank hold-
ing company and any institution-affiliated
party of the bank or bank holding company,
in the same manner and to the same extent
as if the directive were a final cease-and-
desist order. The Board, pursuant to section
10(i) (12 U.S.C. 1467a(i)), may also assess
civil money penalties for violation of the
directive against any savings and loan hold-
ing company and any institution-affiliated
party of the savings and loan holding com-
pany, in the same manner and to the same
extent as if the directive were a final cease-
and-desist order.

8–089.4
(b) Other enforcement actions. A directive
may be issued separately, in conjunction with,
or in addition to any other enforcement ac-
tions available to the Board, including issu-
ance of cease-and-desist orders, the approval
or denial of applications or notices, or any
other actions authorized by law.

8–089.5
(c) Consideration in application proceedings.
In acting upon any application or notice sub-
mitted to the Board pursuant to any statute
administered by the Board, the Board may
consider the progress of a state member bank,
bank holding company, or savings and loan
holding company or any subsidiary thereof in
adhering to any directive or capital adequacy
plan required by the Board pursuant to this
subpart, or by any other appropriate banking
supervisory agency pursuant to ILSA. The
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Board shall consider whether approval or a
notice of intent not to disapprove would divert
earnings, diminish capital, or otherwise im-
pede the bank, bank holding company, or sav-
ings and loan holding company in achieving
its required minimum capital level or comply-
ing with its capital adequacy plan.

8–089.6
SECTION 263.85—Establishment of
Increased Capital Level for Specific
Institutions

(a) Establishment of capital levels for specific
institutions. The Board may establish a capital
level higher than the minimum specified in
the Board’s capital adequacy guidelines for a
specific bank or bank holding company pursu-
ant to—

(1) A written agreement or memorandum of
understanding between the Board or the ap-
propriate Federal Reserve Bank and the
bank or bank holding company;
(2) A temporary or final cease-and-desist
order issued pursuant to section 8(b) or (c)
of the FDIA (12 U.S.C. 1818(b) or (c));
(3) A condition for approval of an applica-
tion or issuance of a notice of intent not to
disapprove a proposal;
(4) Or other similar means; or
(5) The procedures set forth in paragraph
(b) of this section.

8–089.7
(b) Procedure to establish higher capital re-
quirement.

(1) Notice. When the Board determines that
capital levels above those in the Board’s
Capital Adequacy Guidelines may be neces-
sary and appropriate for a particular bank or
bank holding company under the circum-
stances, or when the Board determines that
the current capital level of a savings and
loan holding company is not adequate, the
Board shall give the bank or bank holding
company notice of the proposed higher
capital requirement and shall permit the
bank, bank holding company, or savings
and loan holding company an opportunity
to comment upon the proposed capital
level, whether it should be required and, if

so, under what time schedule. The notice
shall contain the Board’s reasons for pro-
posing a higher level of capital.

8–089.8
(2) Response. The bank, bank holding com-
pany, or savings and loan holding company
shall be allowed at least 14 days to re-
spond, unless the Board determines that a
shorter period is necessary because of the
financial condition of the bank, bank hold-
ing company, or savings and loan holding
company. Failure by the bank, bank holding
company, or savings and loan holding com-
pany to file a written response to the notice
within the time set by the Board shall con-
stitute a waiver of the opportunity to re-
spond and shall constitute consent to issu-
ance of a directive containing the required
minimum capital level.

8–089.9
(3) Board decision. After considering the
response of the institution, the Board may
issue a written directive to the bank, bank
holding company, or savings and loan hold-
ing company setting an appropriate capital
level and the date on which this capital
level will become effective. The Board may
require the bank, bank holding company, or
savings and loan holding company to sub-
mit and adhere to a plan for achieving such
higher capital level as the Board may set.
(4) Enforcement of higher capital level.
The Board may enforce the capital level
established pursuant to the procedures de-
scribed in this section and any plan submit-
ted to achieve that capital level through the
procedures set forth in section 263.84 of
this subpart.

8–090
SUBPART F—PRACTICE BEFORE
THE BOARD

SECTION 263.90—Scope

(a) This subpart prescribes rules relating to
general practice before the Board on one’s
own behalf or in a representational capacity,
including the circumstances under which dis-
ciplinary sanctions—censure, suspension, or
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debarment—may be imposed upon persons
appearing in a representational capacity, in-
cluding attorneys and accountants, but not in-
cluding employees of the Board. These disci-
plinary sanctions, which continue in effect
beyond the duration of a specific proceeding,
supplement the provisions of section 263.6(b)
of subpart A, which address control of a spe-
cific proceeding.

8–090.1
SECTION 263.91—Censure, Suspension,
or Debarment

(a) The Board may censure an individual or
suspend or debar such individual from prac-
tice before the Board if he or she engages, or
has engaged, in conduct warranting sanctions
as set forth in section 263.94; refuses to com-
ply with the rules and regulations in this part;
or with intent to defraud in any manner, will-
fully and knowingly deceives, misleads, or
threatens any client or prospective client. The
suspension or debarment of an individual shall
be initiated only upon a finding by the Board
that the conduct that forms the basis for the
disciplinary action is egregious.

8–090.2
SECTION 263.92—Definitions

(a) As used in this subpart, the following
terms shall have the meaning given in this
section unless the context otherwise requires.

(b) (1) Practice before the Board includes
any matters connected with presentations to
the Board or to any of its officers or em-
ployees relating to a client’s rights, privi-
leges, or liabilities under laws or regula-
tions administered by the Board. Such
matters include, but are not limited to, the
preparation of any statement, opinion, or
other paper or document by an attorney,
accountant, or other licensed professional
which is filed with, or submitted to, the
Board, on behalf of another person in, or in
connection with, any application, notifica-
tion, report, or document; the representation
of a person at conferences, hearings, and

meetings; and the transaction of other busi-
ness before the Board on behalf of another
person.
(2) Practice before the Board does not in-
clude work prepared for an institution
solely at its request for use in the ordinary
course of its business.

8–090.3
(c) Attorney means any individual who is a
member in good standing of the bar of the
highest court of any state, possession, terri-
tory, commonwealth, or the District of Colum-
bia.

(d) Accountant means any individual who is
duly qualified to practice as a certified public
accountant or a public accountant in any state,
possession, territory, commonwealth, or the
District of Columbia.

8–090.4
SECTION 263.93—Eligibility to Practice

(a) Attorneys. Any attorney who is qualified
to practice as an attorney and is not currently
under suspension or debarment pursuant to
this subpart may practice before the Board.

(b) Accountants. Any accountant who is
qualified to practice as a certified public ac-
countant or public accountant and is not cur-
rently under suspension or debarment by the
Board may practice before the Board.

8–090.5
SECTION 263.94—Conduct Warranting
Sanctions

Conduct for which an individual may be cen-
sured, debarred, or suspended from practice
before the Board includes, but is not limited
to—

(a) Willfully or recklessly violating or will-
fully or recklessly aiding and abetting the vio-
lation of any provision of the federal banking
or applicable securities laws or the rules and
regulations thereunder or conviction of any
offense involving dishonesty or breach of
trust;

(b) Knowingly or recklessly giving false or
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misleading information, or participating in any
way in the giving of false information to the
Board or to any Board officer or employee, or
to any tribunal authorized to pass upon mat-
ters administered by the Board in connection
with any matter pending or likely to be pend-
ing before it. The term ‘‘information’’ includes
facts or other statements contained in testi-
mony, financial statements, applications, affi-
davits, declarations, or any other document or
written or oral statement;

8–090.6
(c) Directly or indirectly attempting to influ-
ence, or offering or agreeing to attempt to
influence, the official action of any officer or
employee of the Board by the use of threats,
false accusations, duress, or coercion; by the
offer of any special inducement or promise of
advantage; or by the bestowing of any gift,
favor, or thing of value;

(d) Disbarment or suspension from practice as
an attorney, or debarment or suspension from
practice as a certified public accountant or
public accountant, by any duly constituted au-
thority of any state, possession, common-
wealth, or the District of Columbia for the
conviction of a felony or misdemeanor involv-
ing personal dishonesty or breach of trust in
matters relating to the supervisory responsi-
bilities of the Board, where the conviction has
not been reversed on appeal;

(e) Knowingly aiding or abetting another indi-
vidual to practice before the Board during that
individual’s period of suspension, debarment,
or ineligibility;

8–090.7
(f) Contemptuous conduct in connection with
practice before the Board, and knowingly
making false accusations and statements, or
circulating or publishing malicious or libelous
matter;

(g) Suspension or debarment from practice
before the OCC, the FDIC, the Office of
Thrift Supervision, the Securities and Ex-
change Commission, the NCUA, or any other
Federal agency based on matters relating to
the supervisory responsibilities of the Board;

(h) Willful or knowing violation of any of the
regulations contained in this part.

8–090.8
SECTION 263.95—Initiation of
Disciplinary Proceeding

(a) Receipt of information. An individual, in-
cluding any employee of the Board, who has
reason to believe that an individual practicing
before the Board in a representative capacity
has engaged in any conduct that would serve
as a basis for censure, suspension, or debar-
ment under section 263.94, may make a report
thereof and forward it to the Board.

(b) Censure without formal proceeding. Upon
receipt of information regarding an individu-
al’s qualification to practice before the Board,
the Board may, after giving the individual no-
tice and opportunity to respond, censure such
individual.

8–090.9
(c) Institution of formal disciplinary proceed-
ing. When the Board has reason to believe
than any individual who practices before the
Board in a representative capacity has en-
gaged in conduct that would serve as a basis
for censure, suspension, or debarment under
section 263.94, the Board may, after giving
the individual notice and opportunity to re-
spond, institute a formal disciplinary proceed-
ing against such individual. The proceeding
shall be conducted pursuant to section 263.97
and shall be initiated by a complaint issued by
the Board that names the individual as a re-
spondent. Except in cases when time, the na-
ture of the proceeding, or the public interest
do not permit, a proceeding under this section
shall not be instituted until the respondent has
been informed, in writing, of the facts or con-
duct which warrant institution of a proceeding
and the respondent has been accorded the op-
portunity to comply with all lawful require-
ments or take whatever action may be neces-
sary to remedy the conduct that is the basis
for the initiation of the proceeding.

8–091
SECTION 263.96—Conferences

(a) General. The Board’s staff may confer
with a proposed respondent concerning allega-
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tions of misconduct or other grounds for cen-
sure, debarment, or suspension, regardless of
whether a proceeding for debarment or sus-
pension has been instituted. If a conference
results in a stipulation in connection with a
proceeding in which the individual is the re-
spondent, the stipulation may be entered in
the record at the request of either party to the
proceeding.

8–091.1
(b) Resignation or voluntary suspension. In
order to avoid the institution of, or a decision
in, a debarment or suspension proceeding, a
person who practices before the Board may
consent to suspension from practice. At the
discretion of the Board, the individual may be
suspended or debarred in accordance with the
consent offered.

8–091.2
SECTION 263.97—Proceedings Under
This Subpart

(a) Except as otherwise provided in this sub-
part, any hearing held under this subpart shall
be held before an administrative law judge of
the OFIA pursuant to procedures set forth in
subparts A and B of this part. The Board shall
appoint a person to represent the Board in the
hearing. Any person having prior involvement
in the matter which is the basis for the sus-
pension or debarment proceeding shall be dis-
qualified from representing the Board in the
hearing. The hearing shall be closed to the
public unless the Board, sua sponte or on the
request of a party, otherwise directs. The ad-
ministrative law judge shall refer a recom-
mended decision to the Board, which shall
issue the final decision and order. In its final
decision and order, the Board may censure,
debar, or suspend an individual, or take such
other disciplinary action as the Board deems
appropriate.

8–091.3
SECTION 263.98—Effect of Suspension,
Debarment, or Censure

(a) Debarment. If the final order against the

respondent is for debarment, the individual
will not thereafter be permitted to practice
before the Board unless otherwise permitted to
do so by the Board pursuant to section 263.99
of this subpart.

(b) Suspension. If the final order against the
respondent is for suspension, the individual
will not thereafter be permitted to practice
before the Board during the period of suspen-
sion.

8–091.4
(c) Censure. If the final order against the re-
spondent is for censure, the individual may be
permitted to practice before the Board, but
such individual’s future representations may
be subject to conditions designed to promote
high standards of conduct. If a written letter
of censure is issued, a copy will be main-
tained in the Board’s files.

(d) Notice of debarment or suspension. Upon
the issuance of a final order for suspension or
debarment, the Board shall give notice of the
order to appropriate officers and employees of
the Board, to interested departments and agen-
cies of the federal government, and to the
appropriate authorities of the state in which
any debarred or suspended individual is or
was licensed to practice.

8–091.5
SECTION 263.99—Petition for
Reinstatement

(a) The Board may entertain a petition for
reinstatement from any person debarred from
practice before the Board. The Board shall
grant reinstatement only if the Board finds
that the petitioner is likely to act in accor-
dance with the regulations in this part, and
that granting reinstatement would not be con-
trary to the public interest. Any request for
reinstatement shall be limited to written sub-
missions unless the Board, in its discretion,
affords the petitioner an informal hearing.
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8–091.6
SUBPART G—RULES REGARDING
CLAIMS UNDER THE EQUAL
ACCESS TO JUSTICE ACT

SECTION 263.100—Authority and
Scope

(a) This subpart implements the provisions of
the Equal Access to Justice Act (5 U.S.C.
504) as they apply to formal adversary adjudi-
cations before the Board. The types of pro-
ceedings covered by this subpart are listed in
sections 263.1 and 263.50.

8–091.7
SECTION 263.101—Standards for
Awards

(a) A respondent in a covered proceeding that
prevails on the merits of that proceeding
against the Board, and that is eligible under
this subpart as defined in section 263.103,
may receive an award for fees and expenses
incurred in the proceeding unless the position
of the Board during the proceeding was sub-
stantially justified or special circumstances
make an award unjust. The position of the
Board includes, in addition to the position
taken by the Board in the adversary proceed-
ing, the action or failure to act by the Board
upon which the adversary proceeding was
based. An award will be reduced or denied if
the applicant has unduly or unreasonably pro-
tracted the proceedings.

8–091.8
SECTION 263.102—Prevailing Party

(a) Only an eligible applicant that prevailed
on the merits of an adversary proceeding may
qualify for an award under this subpart.

8–091.9
SECTION 263.103—Eligibility of
Applicants

(a) General rule. To be eligible for an award
under this subpart, an applicant must have
been named as a party to the adjudicatory

proceeding and show that it meets all other
conditions of eligibility set forth below.

8–092
(b) Types of eligible applicant. An applicant
is eligible for an award only if it meets at
least one of the following descriptions:

(1) An individual with a net worth of not
more than $2 million at the time the adver-
sary adjudication was initiated;
(2) Any sole owner of an unincorporated
business, or any partnership, corporation,
association, unit of local government or or-
ganization, the net worth of which did not
exceed $7,000,000 and which did not have
more than 500 employees at the time the
adversary adjudication was initiated;
(3) A charitable or other tax-exempt organi-
zation described in section 501(c)(3) of the
Internal Revenue Code (26 U.S.C.
501(c)(3)) with not more than 500 employ-
ees at the time the adversary proceeding
was initiated; or
(4) A cooperative association as defined in
section 15(a) of the Agricultural Marketing
Act (12 U.S.C. 1141j(a)) with not more
than 500 employees at the time the adver-
sary proceeding was initiated.

8–092.1
(c) Factors to be considered. In determining
the eligibility of an applicant—

(1) An applicant who owns an unincorpo-
rated business shall be considered as an
‘‘individual’’ rather than a ‘‘sole owner of
an unincorporated business’’ if the issues on
which he or she prevailed are related to
personal interests rather than to business in-
terests.
(2) An applicant’s net worth includes the
value of any assets disposed of for the pur-
pose of meeting an eligibility standard and
excludes the value of any obligations in-
curred for this purpose. Transfers of assets
or obligations incurred for less than reason-
ably equivalent value will be presumed to
have been made for this purpose.

8–092.2
(3) The net worth of a financial institution
shall be established by the net worth infor-
mation reported in conformity with appli-
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cable instructions and guidelines on the fi-
nancial institution’s financial report to its
supervisory agency for the last reporting
date before the initiation of the adversary
proceeding. A bank holding company’s and
a savings and loan holding company’s net
worth will be considered on a consolidated
basis even if the bank holding company or
the savings and loan holding company is
not required to file its regulatory reports to
the Board on a consolidated basis.
(4) The employees of an applicant include
all those persons who were regularly pro-
viding services for remuneration for the ap-
plicant, under its direction and control, on
the date the adversary proceeding was initi-
ated. Part-time employees are counted on a
proportional basis.

8–092.3
(5) The net worth and number of employ-
ees of the applicant and all of its affiliates
shall be aggregated to determine eligibility.
As used in this subpart, ‘‘affiliates’’ are:
individuals, corporations, and entities that
directly or indirectly or acting through one
or more entities control at least 25 percent
of the voting shares of the applicant, and
corporations and entities of which the appli-
cant directly or indirectly owns or controls
at least 25 percent of the voting shares. The
Board may determine, in light of the actual
relationship among the affiliated entities,
that aggregation with regard to one or more
of the applicant’s affiliates would be unjust
and contrary to the purposes of this subpart
and decline to aggregate the net worth and
employees of such affiliate; alternatively,
the Board may determine that financial rela-
tionships of the applicant other than those
described in this paragraph constitute spe-
cial circumstances that would make an
award unjust.

8–092.4
SECTION 263.104—Application for
Awards

(a) Time to file. An application and any other
pleading or document related to the applica-
tion may be filed with the Board whenever

the applicant has prevailed in the proceeding
within 30 days after service of the final order
of the Board disposing of the proceeding.

8–092.5
(b) Contents. An application for an award of
fees and expenses under this subpart shall
contain—

(1) The name of the applicant and an iden-
tification of the proceeding;
(2) A showing that the applicant has pre-
vailed, and an identification of the way in
which the applicant believes that the posi-
tion of the Board in the proceeding was not
substantially justified;
(3) If the applicant is not an individual, a
statement of the number of its employees
on the date the proceeding was initiated;
(4) A description of any affiliated individu-
als or entities, as defined in section
263.103(c)(5), or a statement that none ex-
ist;
(5) A declaration that the applicant, to-
gether with any affiliates, had a net worth
not more than the maximum set forth in
section 263.103(b) as of the date the pro-
ceeding was intitiated, supported by a
networth statement conforming to the re-
quirements of Section 263.105;
(6) A statement of the amount of fees and
expenses for which an award is sought con-
forming to section 263.107; and
(7) Any other matters that the applicant
wishes the Board to consider in determining
whether and in what amount an award
should be made.

8–092.6
(c) Verification. The application shall be
signed by the applicant or an authorized offi-
cer of or attorney for the applicant. It shall
also contain or be accompanied by a written
verification under oath or under penalty of
perjury that the information provided in the
application and supporting documents is true
and correct.

8–092.7
(d) Service. The application and related docu-
ments shall be served on all parties to the
adversary proceeding in accordance with sec-
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tion 263.11, except that statements of net
worth shall be served only on counsel for the
Board.

(e) Presiding officer. Upon receipt of an ap-
plication, the Board shall, if feasible, refer the
matter to the administrative law judge who
heard the underlying adversary proceeding.

8–092.8
SECTION 263.105—Statement of Net
Worth

(a) General rule. A statement of net worth
shall be filed with the application for an
award of fees. The statement shall reflect the
net worth of the applicant and all affiliates of
the applicant, as specified in section 263.103
(c)(5). In all cases, the administrative law
judge or the Board may call for additional
information needed to establish the applicant’s
net worth as of the initiation of the proceed-
ing.

8–092.9
(b) Contents.

(1) Except as otherwise provided herein,
the statement of net worth may be in any
form convenient to the applicant which
fully discloses all the assets and liabilities
of the applicant and all the assets and li-
abilities of its affiliates, as of the time of
the initiation of the adversary adjudication.
Unaudited financial statements are accept-
able for individual applicants as long as the
statement provides a reliable basis for
evaluation, unless the administrative law
judge or the Board otherwise requires. Fi-
nancial statements or reports filed with or
reported to a federal or state agency, pre-
pared before the initiation of the adversary
proceeding for other purposes, and accurate
as of a date not more than three months
prior to the initiation of the proceeding,
shall be acceptable in establishing net worth
as of the time of the initiation of the pro-
ceeding, unless the administrative law judge
or the Board otherwise requires.

8–093
(2) In the case of applicants or affiliates
that are not banks, net worth shall be con-

sidered for the purposes of this subpart to
be the excess of total assets over total li-
abilities, as of the date the underlying pro-
ceeding was initiated, except as adjusted
under section 263.103(c)(5). The net worth
of a bank holding company or a savings
and loan holding company shall be consid-
ered on a consolidated basis. Assets and
liabilities of individuals shall include those
beneficially owned.

8–093.1
(3) If the applicant or any of its affiliates is
a bank or a savings association, the portion
of the statement of net worth which relates
to the bank or the savings association shall
consist of a copy of the bank’s or a savings
association’s last Consolidated Report of
Condition and Income filed before the ini-
tiation of the adversary adjudication. Net
worth shall be considered for the purposes
of this subpart to be the total equity capital
(or, in the case of mutual savings banks or
mutual savings associations, the total sur-
plus accounts) as reported, in conformity
with applicable instructions and guidelines,
on the bank’s or the savings association’s
Consolidated Report of Condition and In-
come filed for the last reporting date before
the initiation of the proceeding.

8–093.2
(c) Statement confidential. Unless otherwise
ordered by the Board or required by law, the
statement of net worth shall be for the confi-
dential use of the Board, counsel for the
Board, and the administrative law judge.

8–093.3
SECTION 263.106—Measure of Awards

(a) General rule. Awards shall be based on
rates customarily charged by persons engaged
in the business of acting as attorneys, agents,
and expert witnesses, provided that no award
under this subpart for the fee of an attorney or
agent shall exceed $75 per hour. No award to
compensate an expert witness shall exceed the
highest rate at which the Board pays expert
witnesses. An award may include the reason-
able expenses of the attorney, agent, or expert
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witness as a separate item, if the attorney,
agent, or expert witness ordinarily charges cli-
ents separately for such expenses.

8–093.4
(b) Determination of reasonableness of fees.
In determining the reasonableness of the fee
sought for an attorney, agent, or expert wit-
ness, subject to the limits set forth above, the
administrative law judge shall consider the
following:

(1) If the attorney, agent, or expert witness
is in private practice, his or her customary
fee for like services in the community in
which the attorney, agent, or expert witness
ordinarily performs services;
(2) The time actually spent in the represen-
tation of the applicant;
(3) The time reasonably spent in light of
the difficulty or complexity of the issues in
the proceeding; and
(4) Such other factors as may bear on the
value of the services provided.

8–093.5
(c) Awards for studies. The reasonable cost of
any study, analysis, test, project, or similar
matter prepared on behalf of an applicant may
be awarded to the extent that the charge for
the service does not exceed the prevailing rate
payable for similar services, and the study or
other matter was necessary solely for prepara-
tion of the applicant’s case and not otherwise
required by law or sound business or financial
practice.

8–093.6
SECTION 263.107—Statement of Fees
and Expenses

(a) The application shall be accompanied by a
statement fully documenting the fees and ex-
penses for which an award is sought. A sepa-
rate itemized statement shall be submitted for
each professional firm or individual whose
services are covered by the application, show-
ing the hours spent in work in connection
with the proceeding by each individual, a de-
scription of the specific services performed,
the rate at which each fee has been computed,
any expenses for which reimbursement is

sought, the total amount claimed, and the total
amount paid or payable by the applicant or by
any other person or entity for the services
performed. The administrative law judge or
the Board may require the applicant to pro-
vide vouchers, receipts, or other substantiation
for any expenses claimed.

8–093.7
SECTION 263.108—Responses to
Application

(a) By counsel for the Board.
(1) Within 20 days after service of an ap-
plication, counsel for the Board may file an
answer to the application.
(2) The answer shall explain in detail any
objections to the award requested and iden-
tify the facts relied on in support of the
Board’s position. If the answer is based on
any alleged facts not already in the record
of the proceeding, the answer shall include
either supporting affidavits or a request for
further proceedings under section 263.109,
or both.

(b) Reply to answer. The applicant may file a
reply only if the Board has addressed in its
answer any of the following issues: that the
position of the agency was substantially justi-
fied, that the applicant unduly protracted the
proceedings, or that special circumstances
make an award unjust. Any reply authorized
by this section shall be filed within 15 days of
service of the answer. If the reply is based on
any alleged facts not already in the record of
the proceeding, the reply shall include either
supporting affidavits or a request for further
proceedings under section 263.109, or both.

(c) Additional response. Additional filings in
the nature of pleadings may be submitted only
by leave of the administrative law judge.

8–093.9
SECTION 263.109—Further Proceedings

(a) General rule. The determination of a rec-
ommended award shall be made by the ad-
ministrative law judge on the basis of the
written record of the adversary adjudication,
including any supporting affidavits submitted
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in connection with the application, unless, on
the motion of either the applicant or Board
counsel, or sua sponte, the administrative law
judge or the Board orders further proceedings
to amplify the record such as an informal
conference, oral argument, additional written
submissions, or an evidentiary hearing. Such
further proceedings shall be held only when
necessary for full and fair resolution of the
issues arising from the application and shall
be conducted promptly and expeditiously.

8–094
(b) Request for further proceedings. A request
for further proceedings under this section shall
specifically identify the information sought or
the issues in dispute and shall explain why
additional proceedings are necessary.

(c) Hearing. The administrative law judge
shall hold an oral evidentiary hearing only on
disputed issues of material fact which cannot
be adequately resolved through written sub-
missions.

8–094.1
SECTION 263.110—Recommended
Decision

(a) The administrative law judge shall file
with the Board a recommended decision on
the fee application not later than 30 days after
the submission of all pleadings and
evidentiary material concerning the applica-
tion. The recommended decision shall include
written proposed findings and conclusions on
the applicant’s eligibility and its status as a
prevailing party and, if applicable, an explana-
tion of the reasons for any difference between
the amount requested and the amount of the
recommended award. The recommended deci-
sion shall also include, if at issue, proposed
findings as to whether the Board’s position
was substantially justified, whether the appli-
cant unduly protracted the proceedings, or
whether special circumstances make an award
unjust. The administrative law judge shall file
the record of the proceeding on the fee appli-
cation upon the filing of the recommended
decision and, at the same time, serve upon

each party a copy of the recommended deci-
sion, findings, conclusions, and proposed or-
der.

8–094.2
SECTION 263.111—Action by the Board

(a) Exceptions to recommended decision.
Within 20 days after service of the recom-
mended decision, findings, conclusions, and
proposed order, the applicant or counsel for
the Board may file written exceptions thereto.
A supporting brief may also be filed.

(b) Decision by the Board. The Board shall
render its decision within 90 days after it has
notified the parties that the matter has been
received for decision. The Board shall serve
copies of the decision and order of the Board
upon the parties. Judicial review of the deci-
sion and order may be obtained as provided in
5 U.S.C. 504(c)(2).

8–094.3
SUBPART H—ISSUANCE AND
REVIEW OF ORDERS PURSUANT TO
PROMPT-CORRECTIVE-ACTION
PROVISIONS OF THE FEDERAL
DEPOSIT INSURANCE ACT

SECTION 263.201—Scope

(a) The rules and procedures set forth in this
subpart apply to state member banks, compa-
nies that control state member banks or are
affiliated with such banks, and senior execu-
tive officers and directors of state member
banks that are subject to the provisions of
section 38 of the Federal Deposit Insurance
Act (‘‘section 38’’) and subpart D of section
208 of this chapter [Regulation H].

8–094.4
SECTION 263.202—Directives to Take
Prompt Regulatory Action

(a) Notice of intent to issue directive.
(1) In general. The Board shall provide an
undercapitalized, significantly undercapital-
ized, or critically undercapitalized state
member bank or, where appropriate, any
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company that controls the bank, prior writ-
ten notice of the Board’s intention to issue
a directive requiring such bank or company
to take actions or to follow proscriptions
described in section 38 that are within the
Board’s discretion to require or impose un-
der section 38 of the FDI Act, including
sections 38(e)(5), (f)(2), (f)(3), or (f)(5).
The bank shall have such time to respond
to a proposed directive as provided by the
Board under paragraph (c) of this section.
(2) Immediate issuance of final directive. If
the Board finds it necessary in order to
carry out the purposes of section 38 of the
FDI Act, the Board may, without providing
the notice prescribed in paragraph (a)(1) of
this section, issue a directive requiring a
state member bank or any company that
controls a state member bank immediately
to take actions or to follow proscriptions
described in section 38 that are within the
Board’s discretion to require or impose un-
der section 38 of the FDI Act, including
section 38(e)(5), (f)(2), (f)(3), or (f)(5). A
bank or company that is subject to such an
immediately effective directive may submit
a written appeal of the directive to the
Board. Such an appeal must be received by
the Board within 14 calendar days of the
issuance of the directive, unless the Board
permits a longer period. The Board shall
consider any such appeal, if filed in a
timely matter, within 60 days of receiving
the appeal. During such period of review,
the directive shall remain in effect unless
the Board, in its sole discretion, stays the
effectiveness of the directive.

8–094.5
(b) Contents of notice. A notice of intention
to issue a directive shall include—

(1) a statement of the bank’s capital mea-
sures and capital levels;
(2) a description of the restrictions, prohibi-
tions, or affirmative actions that the Board
proposes to impose or require;
(3) the proposed date when such restric-
tions or prohibitions would be effective or
the proposed date for completion of such
affirmative actions; and
(4) the date by which the bank or company

subject to the directive may file with the
Board a written response to the notice.

8–094.6
(c) Response to notice.

(1) Time for response. A bank or company
may file a written response to a notice of
intent to issue a directive within the time
period set by the Board. The date shall be
at least 14 calendar days from the date of
the notice unless the Board determines that
a shorter period is appropriate in light of
the financial condition of the bank or other
relevant circumstances.
(2) Content of response. The response
should include—

(i) an explanation why the action pro-
posed by the Board is not an appropriate
exercise of discretion under section 38;
(ii) any recommended modification of
the proposed directive; and
(iii) any other relevant information, miti-
gating circumstances, documentation, or
other evidence in support of the position
of the bank or company regarding the
proposed directive.

8–094.7
(d) Board consideration of response. After
considering the response, the Board may—

(1) issue the directive as proposed or in
modified form;
(2) determine not to issue the directive and
so notify the bank or company; or
(3) seek additional information or clarifica-
tion of the response from the bank or com-
pany, or any other relevant source.

8–094.8
(e) Failure to file response. Failure by a bank
or company to file with the Board, within the
specified time period, a written response to a
proposed directive shall constitute a waiver of
the opportunity to respond and shall constitute
consent to the issuance of the directive.

(f) Request for modification or rescission of
directive. Any bank or company that is subject
to a directive under this subpart may, upon a
change in circumstances, request in writing
that the Board reconsider the terms of the
directive, and may propose that the directive
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be rescinded or modified. Unless otherwise
ordered by the Board, the directive shall con-
tinue in place while such request is pending
before the Board.

8–094.9
SECTION 263.203—Procedures for
Reclassifying a State Member Bank
Based on Criteria Other Than Capital

(a) Reclassification based on unsafe or un-
sound condition or practice.

(1) Issuance of notice of proposed reclassi-
fication.

(i) Grounds for reclassification. Pursuant
to section 208.43(c) of Regulation H, 12
CFR 208.43(c), the Board may reclassify
a well-capitalized bank as adequately
capitalized or subject an adequately capi-
talized or undercapitalized institution to
the supervisory actions applicable to the
next lower capital category if—

(A) the Board determines that the
bank is in unsafe or unsound condi-
tion; or
(B) the Board deems the bank to be
engaged in an unsafe or unsound prac-
tice and not to have corrected the defi-
ciency.

Any action pursuant to this paragraph
shall hereinafter be referred to as ‘‘reclas-
sification.’’
(ii) Prior notice to institution. Prior to
taking action pursuant to section
208.33(c) of this part, the Board shall
issue and serve on the bank a written
notice of the Board’s intention to reclas-
sify the bank.

8–095
(2) Contents of notice. A notice of intention
to reclassify a bank based on unsafe or
unsound condition shall include—

(i) a statement of the bank’s capital mea-
sures and capital levels and the category
to which the bank would be reclassified;
(ii) the reasons for reclassification of the
bank;
(iii) the date by which the bank subject
to the notice of reclassification may file
with the Board a written appeal of the

proposed reclassification and a request
for a hearing, which shall be at least 14
calendar days from the date of service of
the notice unless the Board determines
that a shorter period is appropriate in
light of the financial condition of the
bank or other relevant circumstances.

(3) Response to notice of proposed reclassi-
fication. A bank may file a written response
to a notice of proposed reclassification
within the time period set by the Board.
The response should include—

(i) an explanation of why the bank is not
in unsafe or unsound condition or other-
wise should not be reclassified;
(ii) any other relevant information, miti-
gating circumstances, documentation, or
other evidence in support of the position
of the bank or company regarding the
reclassification.

8–095.1
(4) Failure to file response. Failure by a
bank to file, within the specified time pe-
riod, a written response with the Board to a
notice of proposed reclassification shall
constitute a waiver of the opportunity to
respond and shall constitute consent to the
reclassification.
(5) Request for hearing and presentation of
oral testimony or witnesses. The response
may include a request for an informal hear-
ing before the Board or its designee under
this section. If the bank desires to present
oral testimony or witnesses at the hearing,
the bank shall include a request to do so
with the request for an informal hearing. A
request to present oral testimony or wit-
nesses shall specify the names of the wit-
nesses and the general nature of their ex-
pected testimony. Failure to request a
hearing shall constitute a waiver of any
right to a hearing, and failure to request the
opportunity to present oral testimony or
witnesses shall constitute a waiver of any
right to present oral testimony or witnesses.
(6) Order for informal hearing. Upon re-
ceipt of a timely written request that in-
cludes a request for a hearing, the Board
shall issue an order directing an informal
hearing to commence no later than 30 days
after receipt of the request, unless the bank
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requests a later date. The hearing shall be
held in Washington, D.C. or at such other
place as may be designated by the Board,
before a presiding officer(s) designated by
the Board to conduct the hearing.

8–095.2
(7) Hearing procedures.

(i) The bank shall have the right to intro-
duce relevant written materials and to
present oral argument at the hearing. The
bank may introduce oral testimony and
present witnesses only if expressly autho-
rized by the Board or the presiding offi-
cer(s). Neither the provisions of the Ad-
ministrative Procedure Act governing
adjudications required by statute to be
determined on the record nor the Uni-
form Rules of Practice and Procedure in
subpart A of this part apply to an infor-
mal hearing under this section unless the
Board orders that such procedures shall
apply.
(ii) The informal hearing shall be re-
corded, and a transcript shall be fur-
nished to the bank upon request and pay-
ment of the cost thereof. Witnesses need
not be sworn, unless specifically re-
quested by a party or the presiding offi-
cer(s). The presiding officer(s) may ask
questions of any witness.
(iii) The presiding officer(s) may order
that the hearing be continued for a rea-
sonable period (normally five business
days) following completion of oral testi-
mony or argument to allow additional
written submissions to the hearing record.

8–095.3
(8) Recommendation of presiding officers.
Within 20 calendar days following the date
the hearing and the record on the proceed-
ing are closed, the presiding officer(s) shall
make a recommendation to the Board on
the reclassification.
(9) Time for decision. Not later than 60
calendar days after the date the record is
closed or the date of the response in a case
where no hearing was requested, the Board
will decide whether to reclassify the bank
and notify the bank of the Board’s decision.

8–095.4
(b) Request for rescission of reclassification.
Any bank that has been reclassified under this
section, may, upon a change in circumstances,
request in writing that the Board reconsider
the reclassification, and may propose that the
reclassification be rescinded and that any di-
rectives issued in connection with the reclassi-
fication be modified, rescinded, or removed.
Unless otherwise ordered by the Board, the
bank shall remain subject to the reclassifica-
tion and to any directives issued in connection
with that reclassification while such request is
pending before the Board.

8–095.5
SECTION 263.204—Order to Dismiss a
Director or Senior Executive Officer

(a) Service of notice. When the Board issues
and serves a directive on a state member bank
pursuant to section 263.202 requiring the bank
to dismiss from office any director or senior
executive officer under section 38(f)(2)(F)(ii)
of the FDI Act, the Board shall also serve a
copy of the directive, or the relevant portions
of the directive where appropriate, upon the
person to be dismissed.

8–095.6
(b) Response to directive.

(1) Request for reinstatement. A director or
senior executive officer who has been
served with a directive under subsection (a)
(respondent) may file a written request for
reinstatement. The request for reinstatement
shall be filed within 10 calendar days of the
receipt of the directive by the respondent,
unless further time is allowed by the Board
at the request of the respondent.
(2) Contents of request; informal hearing.
The request for reinstatement shall include
reasons why the respondent should be rein-
stated, and may include a request for an
informal hearing before the Board or its
designee under this section. If the respon-
dent desires to present oral testimony or
witnesses at the hearing, the respondent
shall include a request to do so with the
request for an informal hearing. The request
to present oral testimony or witnesses shall
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specify the names of the witnesses and the
general nature of their expected testimony.
Failure to request a hearing shall constitute
a waiver of any right to a hearing and fail-
ure to request the opportunity to present
oral testimony or witnesses shall constitute
a waiver of any right or opportunity to
present oral testimony or witnesses.
(3) Effective date. Unless otherwise ordered
by the Board, the dismissal shall remain in
effect while a request for reinstatement is
pending.

8–095.7
(c) Order for informal hearing. Upon receipt
of a timely written request from a respondent
for an informal hearing on the portion of a
directive requiring a bank to dismiss from of-
fice any director or senior executive officer,
the Board shall issue an order directing an
informal hearing to commence no later than
30 days after receipt of the request, unless the
respondent requests a later date. The hearing
shall be held in Washington, D.C., or at such
other place as may be designated by the
Board, before a presiding officer(s) designated
by the Board to conduct the hearing.

8–095.8
(d) Hearing procedures.

(1) A respondent may appear at the hearing
personally or through counsel. A respondent
shall have the right to introduce relevant
written materials and to present oral argu-
ment. A respondent may introduce oral tes-
timony and present witnesses only if ex-
pressly authorized by the Board or the
presiding officer(s). Neither the provisions
of the Administrative Procedure Act govern-
ing adjudications required by statute to be
determined on the record nor the Uniform
Rules of Practice and Procedure in subpart
A of this part apply to an informal hearing
under this section unless the Board orders
that such procedures shall apply.
(2) The informal hearing shall be recorded,
and a transcript shall be furnished to the
respondent upon request and payment of the
cost thereof. Witnesses need not be sworn,
unless specifically requested by a party or
the presiding officer(s). The presiding offi-
cer(s) may ask questions of any witness.

(3) The presiding officer(s) may order that
the hearing be continued for a reasonable
period (normally five business days) follow-
ing completion of oral testimony or argu-
ment to allow additional written submis-
sions to the hearing record.

8–095.9
(e) Standard for review. A respondent shall
bear the burden of demonstrating that his or
her continued employment by or service with
the bank would materially strengthen the
bank’s ability—

(1) to become adequately capitalized, to the
extent that the directive was issued as a
result of the bank’s capital level or failure
to submit or implement a capital-restoration
plan; and
(2) to correct the unsafe or unsound condi-
tion or unsafe or unsound practice, to the
extent that the directive was issued as a
result of classification of the bank based on
supervisory criteria other than capital, pur-
suant to section 38(g) of the FDI Act.

8–096
(f) Recommendation of presiding officers.
Within 20 calendar days following the date
the hearing and the record on the proceeding
are closed, the presiding officer(s) shall make
a recommendation to the Board concerning
the respondent’s request for reinstatement with
the bank.

(g) Time for decision. Not later than 60 calen-
dar days after the date the record is closed or
the date of the response in a case where no
hearing was requested, the Board shall grant
or deny the request for reinstatement and no-
tify the respondent of the Board’s decision. If
the Board denies the request for reinstatement,
the Board shall set forth in the notification the
reasons for the Board’s action.

8–096.1
SECTION 263.205—Enforcement of
Directives

(a) Judicial remedies. Whenever a state mem-
ber bank or company that controls a state
member bank fails to comply with a directive
issued under section 38, the Board may seek
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enforcement of the directive in the appropriate
United States district court pursuant to section
8(i)(1) of the FDI Act.

(b) Administrative remedies.
(1) Failure to comply with directive. Pursu-
ant to section 8(i)(2)(A) of the FDI Act, the
Board may assess a civil money penalty
against any state member bank or company
that controls a state member bank that vio-
lates or otherwise fails to comply with any
final directive issued under section 38 and
against any institution-affiliated party who
paticipates in such violation or noncompli-
ance.
(2) Failure to implement capital-restoration
plan. The failure of a bank to implement a
capital-restoration plan required under sec-
tion 38, subpart D of Regulation H (12
CFR part 208, subpart D) or this subpart, or
the failure of a company having control of
a bank to fulfill a guarantee of a capital-
restoration plan made pursuant to section
38(e)(2) of the FDI Act shall subject the
bank or company to the assessment of civil
money penalties pursuant to section
8(i)(2)(A) of the FDI Act.

(c) Other enforcement action. In addition to
the actions described in paragraphs (a) and (b)
of this section, the Board may seek enforce-
ment of the provisions of section 38 or sub-
part B of Regulation H through any other
judicial or administrative proceeding autho-
rized by law.

8–096.2
SUBPART I—SUBMISSION AND
REVIEW OF SAFETY-AND-
SOUNDNESS COMPLIANCE PLANS
AND ISSUANCE OF ORDERS TO
CORRECT SAFETY-AND-SOUNDNESS
DEFICIENCIES

SECTION 263.300—Scope

The rules and procedures set forth in this sub-
part apply to state member banks that are
subject to the provisions of section 39 of the
Federal Deposit Insurance Act (section 39) (12
U.S.C. 1831p–1).

8–096.21
SECTION 263.301—Purpose

Section 39 of the FDI Act requires the Board
to establish safety-and-soundness standards.
Pursuant to section 39, a bank may be re-
quired to submit a compliance plan if it is not
in compliance with a safety-and-soundness
standard established by guideline under sec-
tion 39(a) or (b). An enforceable order under
section 8 may be issued if, after being notified
that it is in violation of a safety-and-
soundness standard established under section
39, the bank fails to submit an acceptable
compliance plan or fails in any material re-
spect to implement an accepted plan. This
subpart establishes procedures for requiring
submission of a compliance plan and issuing
an enforceable order pursuant to section 39.

8–096.22
SECTION 263.302—Determination and
Notification of Failure to Meet
Safety-and-Soundness Standard and
Request for Compliance Plan

(a) Determination. The Board may, based
upon an examination, inspection, or any other
information that becomes available to the
Board, determine that a bank has failed to
satisfy the safety-and-soundness standards
contained in the Interagency Guidelines Estab-
lishing Standards for Safety and Soundness or
the Interagency Guidelines Establishing Stan-
dards for Safeguarding Customer Information,
set out in appendix D-1 and D-2 to part 208
of this chapter, respectively.

(b) Request for compliance plan. If the Board
determines that a state member bank has
failed a safety-and-soundness standard pursu-
ant to paragraph (a) of this section, the Board
may request, by letter or through a report of
examination, the submission of a compliance
plan, and the bank shall be deemed to have
notice of the request three days after mailing
of the letter by the Board or delivery of the
report of examination.
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8–096.23
SECTION 263.303—Filing of
Safety-and-Soundness Compliance Plan

(a) Schedule for filing compliance plan.
(1) In general. A state member bank shall
file a written safety-and-soundness compli-
ance plan with the Board within 30 days of
receiving a request for a compliance plan
pursuant to section 263.302(b), unless the
Board notifies the bank in writing that the
plan is to be filed within a different period.
(2) Other plans. If a state member bank is
obligated to file, or is currently operating
under, a capital-restoration plan submitted
pursuant to section 38 of the FDI Act (12
U.S.C. 1831o), a cease-and-desist order en-
tered into pursuant to section 8 of the FDI
Act, a formal or informal agreement, or a
response to a report of examination or re-
port of inspection, it may, with the permis-
sion of the Board, submit a compliance
plan under this section as part of that plan,
order, agreement, or response, subject to the
deadline provided in paragraph (a)(1) of
this section.

(b) Contents of plan. The compliance plan
shall include a description of the steps the
state member bank will take to correct the
deficiency and the time within which those
steps will be taken.

(c) Review of safety-and-soundness compli-
ance plans. Within 30 days after receiving a
safety-and-soundness compliance plan under
this subpart, the Board shall provide written
notice to the bank of whether the plan has
been approved or seek additional information
from the bank regarding the plan. The Board
may extend the time within which notice re-
garding approval of a plan will be provided.

8–096.24
(d) Failure to submit or implement a compli-
ance plan.

(1) Supervisory actions. If a state member
bank fails to submit an acceptable plan
within the time specified by the Board or
fails in any material respect to implement a
compliance plan, then the Board shall, by
order, require the bank to correct the defi-
ciency and may take further actions pro-

vided in section 39(e)(2)(B). Pursuant to
section 39(e)(3), the Board may be required
to take certain actions if the bank com-
menced operations or experienced a change
in control within the previous 24-month pe-
riod, or the bank experienced extraordinary
growth during the previous 18-month pe-
riod.
(2) Extraordinary growth. For purposes of
paragraph (d)(1) of this section, extraordi-
nary growth means an increase in assets of
more than 7.5 percent during any quarter
within the 18-month period preceding the
issuance of a request for submission of a
compliance plan, by a bank that is not well
capitalized for purposes of section 38 of the
FDI Act. For purposes of calculating an
increase in assets, assets acquired through
merger or acquisition approved pursuant to
the Bank Merger Act (12 U.S.C. 1828(c))
will be excluded.

(e) Amendment of compliance plan. A state
member bank that has filed an approved com-
pliance plan may, after prior written notice to
and approval by the Board, amend the plan to
reflect a change in circumstance. Until such
time as a proposed amendment has been ap-
proved, the bank shall implement the compli-
ance plan as previously approved.

8–096.25
SECTION 263.304—Issuance of Orders
to Correct Deficiencies and to Take or
Refrain from Taking Other Actions

(a) Notice of intent to issue order.
(1) In general. The Board shall provide a
bank prior written notice of the Board’s in-
tention to issue an order requiring the bank
to correct a safety-and-soundness deficiency
or to take or refrain from taking other ac-
tions pursuant to section 39 of the FDI Act.
The bank shall have such time to respond
to a proposed order as provided by the
Board under paragraph (c) of this section.
(2) Immediate issuance of final order. If the
Board finds it necessary in order to carry
out the purposes of section 39 of the FDI
Act, the Board may, without providing the
notice prescribed in paragraph (a)(1) of this
section, issue an order requiring a bank im-
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mediately to take actions to correct a
safety-and-soundness deficiency or take or
refrain from taking other actions pursuant to
section 39. A state member bank that is
subject to such an immediately effective or-
der may submit a written appeal of the or-
der to the Board. Such an appeal must be
received by the Board within 14 calendar
days of the issuance of the order, unless the
Board permits a longer period. The Board
shall consider any such appeal, if filed in a
timely manner, within 60 days of receiving
the appeal. During such period of review,
the order shall remain in effect unless the
Board, in its sole discretion, stays the effec-
tiveness of the order.

(b) Contents of notice. A notice of intent to
issue an order shall include—

(1) a statement of the safety-and-soundness
deficiency or deficiencies that have been
identified at the bank;
(2) a description of any restrictions, prohi-
bitions, or affirmative actions that the Board
proposes to impose or require;
(3) the proposed date when such restric-
tions or prohibitions would be effective or
the proposed date for completion of any
required action; and
(4) the date by which the bank subject to
the order may file with the Board a written
response to the notice.

8–096.26
(c) Response to notice.

(1) Time for response. A bank may file a
written response to a notice of intent to
issue an order within the time period set by
the Board. Such a response must be re-
ceived by the Board within 14 calendar
days from the date of the notice unless the
Board determines that a different period is
appropriate in light of the safety and sound-
ness of the bank or other relevant circum-
stances.
(2) Contents of response. The response
should include—

(i) an explanation why the action pro-
posed by the Board is not an appropriate
exercise of discretion under section 39;
(ii) any recommended modification of
the proposed order; and

(iii) any other relevant information, miti-
gating circumstances, documentation, or
other evidence in support of the position
of the bank regarding the proposed order.

(d) Agency consideration of response. After
considering the response, the Board may—

(1) issue the order as proposed or in modi-
fied form;
(2) determine not to issue the order and so
notify the bank; or
(3) seek additional information or clarifica-
tion of the response from the bank, or any
other relevant source.

8–096.27
(e) Failure to file response. Failure by a bank
to file with the Board, within the specified
time period, a written response to a proposed
order shall constitute a waiver of the opportu-
nity to respond and shall constitute consent to
the issuance of the order.

(f) Request for modification or rescission of
order. Any bank that is subject to an order
under this subpart may, upon a change in cir-
cumstances, request in writing that the Board
reconsider the terms of the order, and may
propose that the order be rescinded or modi-
fied. Unless otherwise ordered by the Board,
the order shall continue in place while such
request is pending before the Board.

8–096.28
SECTION 263.305—Enforcement of
Orders

(a) Judicial remedies. Whenever a state mem-
ber bank fails to comply with an order issued
under section 39, the Board may seek enforce-
ment of the order in the appropriate United
States district court pursuant to section 8(i)(1)
of the FDI Act.

(b) Failure to comply with order. Pursuant to
section 8(i)(2)(A) of the FDI Act, the Board
may assess a civil money penalty against any
state member bank that violates or otherwise
fails to comply with any final order issued
under section 39 and against any institution-
affiliated party who participates in such viola-
tion or noncompliance.
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(c) Other enforcement action. In addition to
the actions described in paragraphs (a) and (b)
of this section, the Board may seek enforce-
ment of the provisions of section 39 or this
part through any other judicial or administra-
tive proceeding authorized by law.

8–097
SUBPART J—REMOVAL,
SUSPENSION, AND DEBARMENT OF
ACCOUNTANTS FROM
PERFORMING AUDIT SERVICES

SECTION 263.400—Scope

This subpart, which implements section
36(g)(4) of the Federal Deposit Insurance Act
(FDIA) (12 U.S.C. 1831m(g)(4)), provides
rules and procedures for the removal, suspen-
sion, or debarment of independent public ac-
countants and their accounting firms from per-
forming independent audit and attestation
services for insured state member banks, bank
holding companies, and savings and loan
holding companies required by section 36 of
the FDIA (12 U.S.C. 1831m).

8–097.1
SECTION 263.401—Definitions

As used in this subpart, the following terms
shall have the meaning given below unless the
context requires otherwise:

(a) Accounting firm means a corporation, pro-
prietorship, partnership, or other business firm
providing audit services.

(b) Audit services means any service required
to be performed by an independent public ac-
countant by section 36 of the FDIA and 12
CFR 363, including attestation services. Audit
services include any service performed with
respect to the holding company of an insured
bank that is used to satisfy requirements im-
posed by section 36 or part 363 on that bank.

(c) Banking organization means an insured
state member bank, bank holding company, or
savings and loan holding company that ob-
tains audit services that are used to satisfy
requirements imposed by section 36 or part

363 on an insured subsidiary bank or insured
savings association of that holding company.

(d) Independent public accountant (accoun-
tant) means any individual who performs or
participates in providing audit services.

8–097.2
SECTION 263.402—Removal,
Suspension, or Debarment

(a) Good cause for removal, suspension, or
debarment.

(1) Individuals. The Board may remove,
suspend, or debar an independent public ac-
countant from performing audit services for
banking organizations that are subject to
section 36 of the FDIA, if, after notice of
and opportunity for hearing in the matter,
the Board finds that the accountant—

(i) lacks the requisite qualifications to
perform audit services;
(ii) has knowingly or recklessly engaged
in conduct that results in a violation of
applicable professional standards, includ-
ing those standards and conflict-of-
interest provisions applicable to accoun-
tants through the Sarbanes-Oxley Act of
2002, Pub. L. 107-204, 116 Stat. 745
(2002) (Sarbanes-Oxley Act), and devel-
oped by the Public Company Accounting
Oversight Board and the Securities and
Exchange Commission;
(iii) has engaged in negligent conduct in
the form of—

(A) a single instance of highly unrea-
sonable conduct that results in a viola-
tion of applicable professional stan-
dards in circumstances in which an
accountant knows, or should know,
that heightened scrutiny is warranted;
or
(B) repeated instances of unreasonable
conduct, each resulting in a violation
of applicable professional standards,
that indicate a lack of competence to
perform audit services;

(iv) has knowingly or recklessly given
false or misleading information, or know-
ingly or recklessly participated in any
way in the giving of false or misleading

8–096.28 Rules of Practice for Hearings § 263.305

52



formation, to the Board or any officer or
employee of the Board;
(v) has engaged in, or aided and abetted,
a material and knowing or reckless viola-
tion of any provision of the federal bank-
ing or securities laws or the rules and
regulations thereunder, or any other law;
(vi) has been removed, suspended, or de-
barred from practice before any federal
or state agency regulating the banking,
insurance, or securities industries, other
than by an action listed in section
263.403, on grounds relevant to the pro-
vision of audit services; or
(vii) is suspended or debarred for cause
from practice as an accountant by any
duly constituted licensing authority of
any state, possession, commonwealth, or
the District of Columbia.

8–097.21
(2) Accounting firms. If the Board deter-
mines that there is good cause for the re-
moval, suspension, or debarment of a mem-
ber or employee of an accounting firm
under paragraph (a)(1) of this section, the
Board also may remove, suspend, or debar
such firm or one or more offices of such
firm. In considering whether to remove,
suspend, or debar a firm or an office
thereof, and the term of any sanction
against a firm under this section, the Board
may consider, for example—

(i) the gravity, scope, or repetition of the
act or failure to act that constitutes good
cause for removal, suspension, or debar-
ment;
(ii) the adequacy of, and adherence to,
applicable policies, practices, or proce-
dures for the accounting firm’s conduct
of its business and the performance of
audit services;
(iii) the selection, training, supervision,
and conduct of members or employees of
the accounting firm involved in the per-
formance of audit services;
(iv) the extent to which managing part-
ners or senior officers of the accounting
firm have participated, directly, or indi-
rectly through oversight or review, in the
act or failure to act; and
(v) the extent to which the accounting

firm has, since the occurrence of the act
or failure to act, implemented corrective
internal controls to prevent its recurrence.

(3) Limited-scope orders. An order of re-
moval, suspension (including an immediate
suspension), or debarment may, at the dis-
cretion of the Board, be made applicable to
a particular banking organization or class of
banking organizations.
(4) Remedies not exclusive. The remedies
provided in this subpart are in addition to
any other remedies the Board may have
under any other applicable provisions of
law, rule, or regulation.

8–097.22
(b) Proceedings to remove, suspend, or debar.

(1) Initiation of formal removal, suspen-
sion, or debarment proceedings. The Board
may initiate a proceeding to remove, sus-
pend, or debar an accountant or accounting
firm from performing audit services by is-
suing a written notice of intention to take
such action that names the individual or
firm as a respondent and describes the na-
ture of the conduct that constitutes good
cause for such action.
(2) Hearing under paragraph (b) of this
section. An accountant or firm named as a
respondent in the notice issued under para-
graph (b)(1) of this section may request a
hearing on the allegations in the notice.
Hearings conducted under this paragraph
shall be conducted in the same manner as
other hearings under the Uniform Rules of
Practice and Procedure (12 CFR part 263,
subpart A).

8–097.23
(c) Immediate suspension from performing au-
dit services.

(1) In general. If the Board serves a writ-
ten notice of intention to remove, suspend,
or debar an accountant or accounting firm
from performing audit services, the Board
may, with due regard for the public interest
and without a preliminary hearing, immedi-
ately suspend such accountant or firm from
performing audit services for banking orga-
nizations, if the Board—

(i) has a reasonable basis to believe that
the accountant or firm has engaged in
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conduct (specified in the notice served on
the accountant or firm under paragraph
(b) of this section) that would constitute
grounds for removal, suspension, or de-
barment under paragraph (a) of this sec-
tion;
(ii) determines that immediate suspension
is necessary to avoid immediate harm to
an insured depository institution or its de-
positors or to the depository system as a
whole; and
(iii) serves such respondent with written
notice of the immediate suspension.

(2) Procedures. An immediate-suspension
notice issued under this paragraph will be-
come effective upon service. Such suspen-
sion will remain in effect until the date the
Board dismisses the charges contained in
the notice of intention, or the effective date
of a final order of removal, suspension, or
debarment issued by the Board to the re-
spondent.
(3) Petition to stay. Any accountant or firm
immediately suspended from performing au-
dit services in accordance with paragraph
(c)(1) of this section may, within 10 calen-
dar days after service of the notice of im-
mediate suspension, file with the Secretary,
Board of Governors of the Federal Reserve
System, Washington, DC 20551 for a stay
of such immediate suspension. If no peti-
tion is filed within 10 calendar days, the
immediate suspension shall remain in effect.

8–097.24
(4) Hearing on petition. Upon receipt of a
stay petition, the secretary will designate a
presiding officer who shall fix a place and
time (not more than 10 calendar days after
receipt of the petition, unless extended at
the request of petitioner) at which the im-
mediately suspended party may appear, per-
sonally or through counsel, to submit writ-
ten materials and oral argument. Any Board
employee engaged in investigative or pros-
ecuting functions for the Board in a case
may not, in that or a factually related case,
serve as a presiding officer or participate or
advise in the decision of the presiding offi-
cer or of the Board, except as witness or
counsel in the proceeding. In the sole dis-
cretion of the presiding officer, upon a spe-

cific showing of compelling need, oral testi-
mony of witnesses may also be presented.
In hearings held pursuant to this paragraph
there shall be no discovery and the provi-
sions of sections 263.6 through 263.12,
263.16, and 263.21 of this part shall apply.
(5) Decision on petition. Within 30 calen-
dar days after the hearing, the presiding
officer shall issue a decision. The presiding
officer will grant a stay upon a demonstra-
tion that a substantial likelihood exists of
the respondent’s success on the issues
raised by the notice of intention and that,
absent such relief, the respondent will suffer
immediate and irreparable injury, loss, or
damage. In the absence of such a demon-
stration, the presiding officer will notify the
parties that the immediate suspension will
be continued pending the completion of the
administrative proceedings pursuant to the
notice.
(6) Review of presiding officer’s decision.
The parties may seek review of the presid-
ing officer’s decision by filing a petition for
review with the presiding officer within 10
calendar days after service of the decision.
Replies must be filed within 10 calendar
days after the petition filing date. Upon re-
ceipt of a petition for review and any reply,
the presiding officer shall promptly certify
the entire record to the Board. Within 60
calendar days of the presiding officer’s cer-
tification, the Board shall issue an order
notifying the affected party whether or not
the immediate suspension should be contin-
ued or reinstated. The order shall state the
basis of the Board’s decision.

8–097.3
SECTION 263.403—Automatic Removal,
Suspension, and Debarment

(a) An independent public accountant or ac-
counting firm may not perform audit services
for banking organizations if the accountant or
firm:

(1) Is subject to a final order of removal,
suspension, or debarment (other than a
limited-scope order) issued by the Federal
Deposit Insurance Corporation, the Office
of the Comptroller of the Currency, or the
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Office of Thrift Supervision under section
36 of the FDIA;
(2) Is subject to a temporary suspension or
permanent revocation of registration or a
temporary or permanent suspension or bar
from further association with any registered
public accounting firm issued by the Public
Company Accounting Oversight Board or
the Securities and Exchange Commission
under section 105(c)(4)(A) or (B) of the
Sarbanes-Oxley Act of 2002 (15 U.S.C.
7215(c)(4)(A) or (B)); or
(3) Is subject to an order of suspension or
denial of the privilege of appearing or prac-
ticing before the Securities and Exchange
Commission.

(b) Upon written request, the Board, for good
cause shown, may grant written permission to
such accountant or firm to perform audit ser-
vices for banking organizations. The request
shall contain a concise statement of the action
requested. The Board may require the appli-
cant to submit additional information.

8–097.4
SECTION 263.404—Notice of Removal,
Suspension, or Debarment

(a) Notice to the public. Upon the issuance of
a final order for removal, suspension, or de-
barment of an independent public accountant
or accounting firm from providing audit ser-
vices, the Board shall make the order publicly
available and provide notice of the order to
the other federal banking agencies.

(b) Notice to the Board by accountants and
firms. An accountant or accounting firm that
provides audit services to a banking organiza-
tion must provide the Board with written no-
tice of:

(1) Any currently effective order or other
action described in section 263.402(a)(1)(vi)
through (a)(1)(vii) or section 263.403(a)(2)
through (a)(3); and
(2) Any currently effective action by the
Public Company Accounting Oversight
Board under section 105(c)(4)(C) or (G) of
the Sarbanes-Oxley Act of 2002 (15 U.S.C.
7215(c)(4)(C) or (G)).

(c) Timing of notice. Written notice required

by this paragraph shall be given no later than
15 calendar days following the effective date
of an order or action, or 15 calendar days
before an accountant or firm accepts an en-
gagement to provide audit services, whichever
date is earlier.

8–097.5
SECTION 263.405—Petition for
Reinstatement

(a) Form of petition. Unless otherwise ordered
by the Board, a petition for reinstatement by
an independent public accountant, an account-
ing firm, or an office of a firm that was
removed, suspended, or debarred under sec-
tion 263.402 may be made in writing at any
time. The request shall contain a concise state-
ment of the action requested. The Board may
require the petitioner to submit additional in-
formation.

(b) Procedure. A petitioner for reinstatement
under this section may, in the sole discretion
of the Board, be afforded a hearing. The ac-
countant or firm shall bear the burden of go-
ing forward with a petition and proving the
grounds asserted in support of the petition.
The Board may, in its sole discretion, direct
that any reinstatement proceeding be limited
to written submissions. The removal, suspen-
sion, or debarment shall continue until the
Board, for good cause shown, has reinstated
the petitioner or until the suspension period
has expired. The filing of a petition for rein-
statement shall not stay the effectiveness of
the removal, suspension, or debarment of an
accountant or firm.

8–098
SUBPART K—FORMAL
INVESTIGATIVE PROCEEDINGS

SECTION 263.450—Scope

(a) The procedures of this subpart must be
followed when a formal investigation is insti-
tuted and conducted pursuant to: section 8(n)
of the FDIA (12 U.S.C. 1818(n)); section
10(c) of the FDIA (12 U.S.C. 1820(c)); sec-
tion 7(j)(15) of the FDIA (12 U.S.C.
1817(j)(15)); section 5(f) of the Bank Holding
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Company Act (12 U.S.C. 1844(f)); sections
10(b)(4) and 10(g)(2) of HOLA (12 U.S.C.
1464(b)(4) and 1467a(g)(2)); or section 162 of
the Dodd-Frank Act (12 U.S.C. 5362).

(b) Nothing in this subpart prohibits the
Board from conducting informal investigations
or obtaining information by any means other
than a subpoena issued pursuant to this sub-
part.

(c) This subpart does not apply to
adjudicatory proceedings as to which hearings
are required by statute, the rules for which are
contained in part 262 of this chapter and sub-
part A of this part.

8–098.1
SECTION 263.451—Definitions

As used in this subpart:

(a) Formal investigative proceeding means an
investigation conducted pursuant to an order
of investigation as provided in section
263.452(a).

(b) Designated representative means the per-
son or persons empowered by the Board or by
the general counsel or his or her designees in
accordance with 12 CFR 265.6 to conduct a
formal investigative proceeding.

8–098.2
SECTION 263.452—Conduct of a
Formal Investigative Proceeding

(a) A formal investigative proceeding may be
initiated upon issuance of an order of investi-
gation by the Board or by the general counsel
or his or her designees in accordance with 12
CFR 265.6. The order of investigation must
indicate the purpose of the formal investiga-
tive proceeding and designate the Board’s rep-
resentatives to direct the conduct of the inves-
tigation.

(b) Any person who is compelled or re-
quested to furnish documentary evidence or
testimony at a formal investigative proceeding
may, upon request, inspect a copy of the order
of investigation at a time and place that the
Board’s designated representative determines

to be appropriate. Any person who is com-
pelled or requested to furnish documentary
evidence or testimony in a formal investiga-
tive proceeding may not refuse to comply
with a subpoena on the grounds that the order
of investigation was not made available in
advance of the date of production or testi-
mony set forth in a subpoena.
(c) Copies of an order of investigation may
not be produced to or retained by any person
except with the express written approval of
the Board officer supervising the investigation.
The Board may provide a copy of an order of
investigation, in whole or in part, if the Board
officer concludes, in the officer’s discretion,
that disclosure of the order of investigation
would not infringe upon the privacy of per-
sons involved in the investigation or impede
the conduct of the investigation.

8–098.3
SECTION 263.453—Powers of the
Designated Representative

The designated representative conducting the
formal investigative proceeding will have the
power to administer oaths and affirmations, to
take and preserve testimony under oath, to
issue subpoenas ad testificandum and subpoe-
nas duces tecum and to apply for their en-
forcement to the United States District Court
for the judicial district or the United States
court in any territory in which the witness or
company subpoenaed resides or conducts busi-
ness, or such other judicial district provided
by law.

8–098.4
SECTION 263.454—Confidentiality of
Proceedings

Formal investigative proceedings conducted
pursuant to this subpart are confidential and,
unless otherwise ordered or permitted by the
Board, or required by law, the entire record of
any formal investigative proceeding, including
the order of investigation authorizing the pro-
ceeding, the transcripts of such proceeding,
and all documents and information obtained
by the designated representative(s) during the
course of the formal investigative proceeding
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will be confidential. If the Board issues a
notice of charges or otherwise initiates an ad-
ministrative (adjudicatory) hearing, disclosure
of documents and information obtained by the
Board’s designated representative(s) during the
course of the formal investigative proceeding
will be governed by the uniform rules and the
Board local rules supplementing the uniform
rules (subparts A and B of this part).

8–098.5
SECTION 263.455—Transcripts

(a) Transcripts of testimony, if any, must be
recorded by an official reporter, or by any
other person or means designated by the des-
ignated representative conducting the investi-
gation.

(b) Transcripts will be treated as confidential
and must not be disclosed to any party except
as provided in this subpart or as otherwise
ordered or permitted by the Board, or required
by law or regulation.

8–098.6
SECTION 263.456—Rights of Witnesses

(a) Any witness in a formal investigative pro-
ceeding may be accompanied and advised by
an attorney personally representing that wit-
ness.

(1) Such attorney must be a member in
good standing of the bar of any state, Com-
monwealth, possession, territory, or the Dis-
trict of Columbia, who has not been sus-
pended or debarred from practice before the
Board in accordance with any provision of
this part, including paragraph (a)(4) of this
section.
(2) Such attorney may advise the witness
before, during, and after the taking of the
witness’ testimony and may briefly question
the witness, on the record, at the conclusion
of the witness’ testimony, for the sole pur-
pose of clarifying any of the answers the
witness has given. During the taking of the
testimony of a witness, such attorney may
make summary notes solely for the attor-
ney’s use in representing the witness. Nei-
ther the attorney nor witness may retain

copies of exhibits used or introduced in the
course of a witness’ testimony.
(3) All witnesses must be sequestered, and,
unless permitted in the discretion of the
designated representative, no witness or ac-
companying attorney may be present during
the taking of testimony of any other witness
called in such formal investigative proceed-
ing. Attorneys for any other interested per-
sons or entities will not, unless permitted in
the discretion of the designated representa-
tive, have a right to be present during the
testimony of any witness not personally be-
ing represented by such attorneys.
(4) The Board, for good cause, may ex-
clude a particular attorney from further par-
ticipation in any formal investigative pro-
ceeding in which the Board has found the
attorney to have engaged in dilatory, ob-
structionist, egregious, contemptuous, or
contumacious conduct. The designated rep-
resentative conducting the formal investiga-
tive proceeding may report to the Board
instances of apparently dilatory, obstruction-
ist, egregious, contemptuous, or contuma-
cious conduct on the part of an attorney.
After due notice to the attorney, the Board
may take such action as the circumstances
warrant, including suspending any attorney
representing a witness from further partici-
pation in the investigative proceeding, based
upon a written record evidencing the con-
duct of the attorney in the formal investiga-
tive proceeding or such other or additional
written or oral presentation as the Board
may permit or direct.

(b) A witness may inspect the transcript of
the witness’ own testimony, without retaining
a copy thereof, for the purpose of making
non-substantive corrections to the transcript at
a time and place that the designated represen-
tative determines to be appropriate in consid-
eration of all relevant factors, including the
convenience of the witness.

(c) A witness may, solely for the use of the
witness and the witness’ attorney, obtain a
copy of the transcript of the witness’ testi-
mony, provided that the witness submits a
written request for the transcript and the wit-
ness requesting a copy of the witness’ testi-
mony bears the cost thereof. However, the
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Board officer supervising the formal investiga-
tive proceeding may deny such a request if, in
the officer’s discretion, the provision of the
transcript may infringe the privacy of third
persons involved in the investigation, or im-
pede or interfere with the conduct of any in-
vestigation. If the Board issues a notice of
charges or otherwise initiates an administrative
(adjudicatory) hearing, disclosure of formal in-
vestigative transcripts obtained by the Board’s
designated representative(s) during the course
of the formal investigative proceeding will be
governed by the uniform rules and the Board
local rules supplementing the uniform rules
(subparts A and B of this part).

8–098.7
SECTION 263.457—Subpoenas

(a) Service. Service of a subpoena may be
made:

(1) By personal service;
(2) If the person to be served is an indi-
vidual, by delivery to a person of suitable
age and discretion at the physical location
where the individual resides or works;
(3) By delivery to an agent which, in the
case of a corporation or other association, is
delivery to an officer, director, managing or
general agent, or to any other agent autho-
rized by appointment or by law to receive
service and, if the agent is one authorized
by statute to receive service and the statute
so requires, by also mailing a copy to the
party;
(4) By registered or certified mail or by an
express delivery service addressed to the
person’s or authorized agent’s last known
address; or
(5) In such other manner as is reasonably
calculated to give actual notice.

(b) Area of service. Service in any state, terri-
tory, possession of the United States, or the
District of Columbia, on any person or com-
pany doing business in any state, territory,
possession of the United States, or the District
of Columbia, or on any person as otherwise
provided by law, is effective without regard to
the place where the hearing or testimony is
held, provided that if service is made on a
foreign bank in connection with an action or

proceeding involving one or more of its
branches or agencies located in any state, ter-
ritory, possession of the United States, or the
District of Columbia, service must be made
on at least one branch or agency so involved.
Foreign nationals are subject to such subpoe-
nas if such service is made upon a duly au-
thorized agent located in the United States or
such other means permissible by law.
(c) Witness fees and mileage. Witnesses sum-
moned in any proceeding under this subpart
must be paid the same fees and mileage that
are paid witnesses in the district courts of the
United States. Such fees and mileage need not
be tendered when the subpoena is issued on
behalf of the Board by any of its designated
representatives.

8–098.8
APPENDIX A—Rules Applicable to
Proceedings Initiated Before April 1,
2024*

SUBPART A—UNIFORM RULES OF
PRACTICE AND PROCEDURE

SECTION 263.1—Scope

This subpart prescribes uniform rules of prac-
tice and procedure applicable to adjudicatory
proceedings required to be conducted on the
record after opportunity for hearing under the
following statutory provisions:

(a) Cease-and-desist proceedings under sec-
tion 8(b) of the Federal Deposit Insurance Act
(‘‘FDIA’’) (12 U.S.C. 1818(b));

(b) Removal and prohibition proceedings un-
der section 8(e) of the FDIA (12 U.S.C.
1818(e));

(c) Change-in-control proceedings under sec-

* The content of this appendix reproduces the uniform
rules of practice and procedure and Board local rules
supplementing the uniform rules in 12 CFR part 263, sub-
parts A and B, respectively, as of April 1, 2024, and apply
only to adjudicatory proceedings initiated before April 1,
2024. Proceedings initiated on or after April 1, 2024, are
not governed by the version of the rules set out in this
appendix. Cross-references to 12 CFR part 263 (as well as
to included sections) in this appendix are to those provi-
sions as contained within this appendix.
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tion 7(j)(4) of the FDIA (12 U.S.C.
1817(j)(4)) to determine whether the Board of
Governors of the Federal Reserve System
(‘‘Board’’) should issue an order to approve or
disapprove a person’s proposed acquisition of
a state member bank, bank holding company,
or savings and loan holding company;

(d) Proceedings under section 15C(c)(2) of
the Securities Exchange Act of 1934 (‘‘Ex-
change Act’’) (15 U.S.C. 78o-5), to impose
sanctions upon any government securities bro-
ker or dealer or upon any person associated or
seeking to become associated with a govern-
ment securities broker or dealer for which the
Board is the appropriate agency;

(e) Assessment of civil money penalties by
the Board against institutions, institution-
affiliated parties, and certain other persons for
which the Board is the appropriate agency for
any violation of:

(1) Any provision of the Bank Holding
Company Act of 1956, as amended (‘‘BHC
Act’’), or any order or regulation issued
thereunder, pursuant to 12 U.S.C. 1847(b)
and (d);
(2) Sections 19, 22, 23, 23A, and 23B of
the Federal Reserve Act (‘‘FRA’’), or any
regulation or order issued thereunder and
certain unsafe or unsound practices or
breaches of fiduciary duty, pursuant to 12
U.S.C. 504 and 505;
(3) Section 9 of the FRA pursuant to 12
U.S.C. 324;
(4) Section 106(b) of the Bank Holding
Company Act Amendments of 1970 and
certain unsafe or unsound practices or
breaches of fiduciary duty, pursuant to 12
U.S.C. 1972(2)(F);
(5) Any provision of the Change in Bank
Control Act of 1978, as amended, or any
regulation or order issued thereunder and
certain unsafe or unsound practices or
breaches of fiduciary duty, pursuant to 12
U.S.C. 1817(j)(16);
(6) Any provision of the International
Lending Supervision Act of 1983 (‘‘ILSA’’)
or any rule, regulation, or order issued
thereunder, pursuant to 12 U.S.C. 3909;
(7) Any provision of the International
Banking Act of 1978 (‘‘IBA’’) or any rule,

regulation, or order issued thereunder, pur-
suant to 12 U.S.C. 3108;
(8) Certain provisions of the Exchange Act,
pursuant to section 21B of the Exchange
Act (15 U.S.C. 78u-2);
(9) Section 1120 of the Financial Institu-
tions Reform, Recovery, and Enforcement
Act of 1989 (12 U.S.C. 3349), or any order
or regulation issued thereunder;
(10) The terms of any final or temporary
order issued under section 8 of the FDIA or
of any written agreement executed by the
Board, the terms of any condition imposed
in writing by the Board in connection with
the grant of an application or request, and
certain unsafe or unsound practices or
breaches of fiduciary duty or law or regula-
tion pursuant to 12 U.S.C. 1818(i)(2);
(11) Any provision of law referenced in
section 102(f) of the Flood Disaster Protec-
tion Act of 1973 (42 U.S.C. 4012a(f)) or
any order or regulation issued thereunder;
(12) Any provision of law referenced in 31
U.S.C. 5321 or any order or regulation is-
sued thereunder;
(13) Section 5 of the Home Owners’ Loan
Act (‘‘HOLA’’) or any regulation or order
issued thereunder, pursuant to 12 U.S.C.
1464 (d), (s) and (v);
(14) Section 9 of the HOLA or any regula-
tion or order issued thereunder, pursuant to
12 U.S.C. 1467(d); and
(15) Section 10 of the HOLA, pursuant to
12 U.S.C. 1467a (i) and (r);

(f) Remedial action under section 102(g) of
the Flood Disaster Protection Act of 1973 (42
U.S.C. 4012a(g));

(g) Removal, prohibition, and civil money
penalty proceedings under section 10(k) of the
FDI Act (12 U.S.C. 1820(k)) for violations of
the special post-employment restrictions im-
posed by that section; and

(h) This subpart also applies to all other adju-
dications required by statute to be determined
on the record after opportunity for an agency
hearing, unless otherwise specifically provided
for in the local rules.
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SECTION 263.2—Rules of Construction

For purposes of this subpart—

(a) Any term in the singular includes the plu-
ral, and the plural includes the singular, if
such use would be appropriate;

(b) Any use of a masculine, feminine, or neu-
ter gender encompasses all three, if such use
would be appropriate;

(c) The term counsel includes a non-attorney
representative; and

(d) Unless the context requires otherwise, a
party’s counsel of record, if any, may, on be-
half of that party, take any action required to
be taken by the party.

SECTION 263.3—Definitions

For purposes of this subpart, unless explicitly
stated to the contrary:

(a) Administrative law judge means one who
presides at an administrative hearing under au-
thority set forth at 5 U.S.C. 556.

(b) Adjudicatory proceeding means a proceed-
ing conducted pursuant to these rules and
leading to the formulation of a final order
other than a regulation.

(c) Decisional employee means any member
of the Board’s or administrative law judge’s
staff who has not engaged in an investigative
or prosecutorial role in a proceeding and who
may assist the agency or the administrative
law judge, respectively, in preparing orders,
recommended decisions, decisions, and other
documents under the uniform rules.

(d) Enforcement counsel means any individual
who files a notice of appearance as counsel
on behalf of the Board in an adjudicatory
proceeding.

(e) Final order means an order issued by the
Board with or without the consent of the af-
fected institution or the institution-affiliated
party, that has become final, without regard to
the pendency of any petition for reconsidera-
tion or review.

(f) Institution includes:
(1) Any bank as that term is defined in

section 3(a) of the FDIA (12 U.S.C.
1813(a));
(2) Any bank holding company or any sub-
sidiary (other than a bank) of a bank hold-
ing company as those terms are defined in
the BHC Act (12 U.S.C. 1841 et seq.);
(3) Any organization operating under sec-
tion 25 of the FRA (12 U.S.C. 601 et seq.);
(4) Any foreign bank or company to which
section 8 of the IBA (12 U.S.C. 3106), ap-
plies or any subsidiary (other than a bank)
thereof;
(5) Any federal agency as that term is de-
fined in section 1(b) of the IBA (12 U.S.C.
3101(5)); and
(6) Any savings and loan holding company
or any subsidiary (other than a savings as-
sociation) of a savings and loan holding
company as those terms are defined in the
HOLA (12 U.S.C. 1461 et seq.).

(g) Institution-affiliated party means any
institution-affiliated party as that term is de-
fined in section 3(u) of the FDIA (12 U.S.C.
1813(u)).

(h) Local rules means those rules promul-
gated by the Board in this part other than
subpart A.

(i) OFIA means the Office of Financial Insti-
tution Adjudication, the executive body
charged with overseeing the administration of
administrative enforcement proceedings for the
Board, the Office of Comptroller of the Cur-
rency (the ‘‘OCC’’), the Federal Deposit In-
surance Corporation (the ‘‘FDIC’’), and the
National Credit Union Administration (the
‘‘NCUA’’).

(j) Party means the Board and any person
named as a party in any notice.

(k) Person means an individual, sole propri-
etor, partnership, corporation, unincorporated
association, trust, joint venture, pool, syndi-
cate, agency, or other entity or organization,
including an institution as defined in para-
graph (h) of this section.

(l) Respondent means any party other than the
Board.

(m) Uniform rules means those rules in sub-
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part A of this part that are common to the
Board, the OCC, the FDIC, and the NCUA.

(n) Violation includes any action (alone or
with another or others) for or toward causing,
bringing about, participating in, counseling, or
aiding or abetting a violation.

SECTION 263.4—Authority of the
Board

The Board may, at any time during the pen-
dency of a proceeding, perform, direct the
performance of, or waive performance of, any
act which could be done or ordered by the
administrative law judge.

SECTION 263.5—Authority of the
Administrative Law Judge

(a) General rule. All proceedings governed by
this part shall be conducted in accordance
with the provisions of chapter 5 of title 5 of
the United States Code. The administrative
law judge shall have all powers necessary to
conduct a proceeding in a fair and impartial
manner and to avoid unnecessary delay.

(b) Powers. The administrative law judge
shall have all powers necessary to conduct the
proceeding in accordance with paragraph (a)
of this section, including the following pow-
ers:

(1) To administer oaths and affirmations;
(2) To issue subpoenas, subpoenas duces
tecum, and protective orders, as authorized
by this part, and to quash or modify any
such subpoenas and orders;
(3) To receive relevant evidence and to rule
upon the admission of evidence and offers
of proof;
(4) To take or cause depositions to be taken
as authorized by this subpart;
(5) To regulate the course of the hearing
and the conduct of the parties and their
counsel;
(6) To hold scheduling and/or pre-hearing
conferences as set forth in section 263.31;
(7) To consider and rule upon all proce-
dural and other motions appropriate in an
adjudicatory proceeding, provided that only
the Board shall have the power to grant any
motion to dismiss the proceeding or to de-

cide any other motion that results in a final
determination of the merits of the proceed-
ing;
(8) To prepare and present to the Board a
recommended decision as provided herein;
(9) To recuse himself or herself by motion
made by a party or on his or her own
motion;
(10) To establish time, place, and manner
limitations on the attendance of the public
and the media for any public hearing; and
(11) To do all other things necessary and
appropriate to discharge the duties of a pre-
siding officer.

SECTION 263.6—Appearance and
Practice in Adjudicatory Proceedings

(a) Appearance before the Board or an ad-
ministrative law judge.

(1) By attorneys. Any member in good
standing of the bar of the highest court of
any state, commonwealth, possession, terri-
tory of the United States, or the District of
Columbia may represent others before the
Board if such attorney is not currently sus-
pended or debarred from practice before the
Board.
(2) By non-attorneys. An individual may
appear on his or her own behalf; a member
of a partnership may represent the partner-
ship; a duly authorized officer, director, or
employee of any government unit, agency,
institution, corporation, or authority may
represent that unit, agency, institution, cor-
poration, or authority if such officer, direc-
tor, or employee is not currently suspended
or debarred from practice before the Board.
(3) Notice of appearance. Any individual
acting as counsel on behalf of a party, in-
cluding the Board, shall file a notice of
appearance with OFIA at or before the time
that individual submits papers or otherwise
appears on behalf of a party in the
adjudicatory proceeding. The notice of ap-
pearance must include a written declaration
that the individual is currently qualified as
provided in paragraph (a)(1) or (a)(2) of
this section and is authorized to represent
the particular party. By filing a notice of
appearance on behalf of a party in an
adjudicatory proceeding, the counsel agrees
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and represents that he or she is authorized,
to accept service on behalf of the repre-
sented party and that, in the event of with-
drawal from representation, he or she will,
if required by the administrative law judge,
continue to accept service until new counsel
has filed a notice of appearance or until the
represented party indicates that he or she
will proceed on a pro se basis.

(b) Sanctions. Dilatory, obstructionist, egre-
gious, contemptuous, or contumacious conduct
at any phase of any adjudicatory proceeding
may be grounds for exclusion or suspension
of counsel from the proceeding.

SECTION 263.7—Good Faith
Certification

(a) General requirement. Every filing or sub-
mission of record following the issuance of a
notice shall be signed by at least one counsel
of record in his or her individual name and
shall state that counsel’s address and tele-
phone number. A party who acts as his or her
own counsel shall sign his or her individual
name and state his or her address and tele-
phone number on every filing or submission
of record.

(b) Effect of signature.
(1) The signature of counsel or a party
shall constitute a certification that: the
counsel or party has read the filing or sub-
mission of record; to the best of his or her
knowledge, information, and belief formed
after reasonable inquiry, the filing or sub-
mission of record is well-grounded in fact
and is warranted by existing law or a good
faith argument for the extension, modifica-
tion, or reversal of existing law; and the
filing or submission of record is not made
for any improper purpose, such as to harass
or to cause unnecessary delay or needless
increase in the cost of litigation.
(2) If a filing or submission of record is
not signed, the administrative law judge
shall strike the filing or submission of re-
cord, unless it is signed promptly after the
omission is called to the attention of the
pleader or movant.

(c) Effect of making oral motion or argument.
The act of making any oral motion or oral

argument by any counsel or party constitutes a
certification that to the best of his or her
knowledge, information, and belief formed af-
ter reasonable inquiry, his or her statement is
well-grounded in fact and is warranted by ex-
isting law or a good faith argument for the
extension, modification, or reversal of existing
law, and is not made for any improper pur-
pose, such as to harass or to cause unneces-
sary delay or needless increase in the cost of
litigation.

SECTION 263.8—Conflicts of Interest

(a) Conflict of interest in representation. No
person shall appear as counsel for another per-
son in an adjudicatory proceeding if it reason-
ably appears that such representation may be
materially limited by that counsel’s responsi-
bilities to a third person or by the counsel’s
own interests. The administrative law judge
may take corrective measures at any stage of
a proceeding to cure a conflict of interest in
representation, including the issuance of an
order limiting the scope of representation or
disqualifying an individual from appearing in
a representative capacity for the duration of
the proceeding.

(b) Certification and waiver. If any person ap-
pearing as counsel represents two or more
parties to an adjudicatory proceeding or also
represents a nonparty on a matter relevant to
an issue in the proceeding, counsel must cer-
tify in writing at the time of filing the notice
of appearance required by section 263.6(a):

(1) That the counsel has personally and
fully discussed the possibility of conflicts of
interest with each such party and nonparty;
and
(2) That each such party and nonparty
waives any right it might otherwise have
had to assert any known conflicts of interest
or to assert any nonmaterial conflicts of
interest during the course of the proceeding.

SECTION 263.9—Ex Parte
Communications

(a) Definition.
(1) Ex parte communication means any ma-
terial oral or written communication rel-
evant to the merits of an adjudicatory pro-

8–098.8 Rules of Practice for Hearings Appendix A

62



ceeding that was neither on the record nor
on reasonable prior notice to all parties that
takes place between:

(i) An interested person outside the
Board (including such person’s counsel);
and
(ii) The administrative law judge han-
dling that proceeding, a member of the
Board, or a decisional employee.

(2) Exception. A request for status of the
proceeding does not constitute an ex parte
communication.

(b) Prohibition of ex parte communications.
From the time the notice is issued by the
Board until the date that the Board issues its
final decision pursuant to section 263.40(c):

(1) No interested person outside the Federal
Reserve System shall make or knowingly
cause to be made an ex parte communica-
tion to a member of the Board, the admin-
istrative law judge, or a decisional em-
ployee; and
(2) A member of the Board, administrative
law judge, or decisional employee shall not
make or knowingly cause to be made to
any interested person outside the Fed- eral
Reserve System any ex parte communica-
tion.

(c) Procedure upon occurrence of ex parte
communication. If an ex parte communication
is received by the administrative law judge, a
member of the Board, or any other person
identified in paragraph (a) of this section, that
person shall cause all such written communi-
cations (or, if the communication is oral, a
memorandum stating the substance of the
communication) to be placed on the record of
the proceeding and served on all parties. All
other parties to the proceeding shall have an
opportunity, within 10 days of receipt of ser-
vice of the ex parte communication, to file
responses thereto and to recommend any sanc-
tions, in accordance with paragraph (d) of this
section, that they believe to be appropriate
under the circumstances.

(d) Sanctions. Any party or his or her counsel
who makes a prohibited ex parte communica-
tion, or who encourages or solicits another to
make any such communication, may be sub-
ject to any appropriate sanction or sanctions

imposed by the Board or the administrative
law judge including, but not limited to, exclu-
sion from the proceedings and an adverse rul-
ing on the issue which is the subject of the
prohibited communication.

(e) Separation of functions. Except to the ex-
tent required for the disposition of ex parte
matters as authorized by law, the administra-
tive law judge may not consult a person or
party on any matter relevant to the merits of
the adjudication, unless on notice and oppor-
tunity for all parties to participate. An em-
ployee or agent engaged in the performance of
investigative or prosecuting functions for the
Board in a case may not, in that or a factually
related case, participate or advise in the deci-
sion, recommended decision, or agency review
of the recommended decision under section
263.40, except as witness or counsel in public
proceedings.

SECTION 263.10—Filing of Papers

(a) Filing. Any papers required to be filed,
excluding documents produced in response to
a discovery request pursuant to sections
263.25 and 263.26, shall be filed with OFIA,
except as otherwise provided.

(b) Manner of filing. Unless otherwise speci-
fied by the Board or the administrative law
judge, filing may be accomplished by:

(1) Personal service;
(2) Delivering the papers to a reliable com-
mercial courier service, overnight delivery
service, or to the U.S. Post Office for ex-
press mail delivery;
(3) Mailing the papers by first class, regis-
tered, or certified mail; or
(4) Transmission by electronic media, only
if expressly authorized, and upon any con-
ditions specified, by the Board or the ad-
ministrative law judge. All papers filed by
electronic media shall also concurrently be
filed in accordance with paragraph (c) of
this section.

(c) Formal requirements as to papers filed.
(1) Form. All papers filed must set forth
the name, address, and telephone number of
the counsel or party making the filing and
must be accompanied by a certification set-
ting forth when and how service has been
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made on all other parties. All papers filed
must be double-spaced and printed or type-
written on 81⁄2 x 11 inch paper, and must be
clear and legible.
(2) Signature. All papers must be dated and
signed as provided in section 263.7.
(3) Caption. All papers filed must include
at the head thereof, or on a title page, the
name of the Board and of the filing party,
the title and docket number of the proceed-
ing, and the subject of the particular paper.
(4) Number of copies. Unless otherwise
specified by the Board, or the administra-
tive law judge, an original and one copy of
all documents and papers shall be filed, ex-
cept that only one copy of transcripts of
testimony and exhibits shall be filed.

SECTION 263.11—Service of Papers

(a) By the parties. Except as otherwise pro-
vided, a party filing papers shall serve a copy
upon the counsel of record for all other par-
ties to the proceeding so represented, and
upon any party not so represented.

(b) Method of service. Except as provided in
paragraphs (c)(2) and (d) of this section, a
serving party shall use one or more of the
following methods of service:

(1) Personal service;
(2) Delivering the papers to a reliable com-
mercial courier service, overnight delivery
service, or to the U.S. Post Office for ex-
press mail delivery;
(3) Mailing the papers by first class, regis-
tered, or certified mail; or
(4) Transmission by electronic media, only
if the parties mutually agree. Any papers
served by electronic media shall also con-
currently be served in accordance with the
requirements of section 263.10(c).

(c) By the Board or the administrative law
judge.

(1) All papers required to be served by the
Board or the administrative law judge upon
a party who has appeared in the proceeding
in accordance with section 263.6, shall be
served by any means specified in paragraph
(b) of this section.
(2) If a party has not appeared in the pro-
ceeding in accordance with section 263.6,

the Board or the administrative law judge
shall make service by any of the following
methods:

(i) By personal service;
(ii) If the person to be served is an indi-
vidual, by delivery to a person of suitable
age and discretion at the physical loca-
tion where the individual resides or
works;
(iii) If the person to be served is a cor-
poration or other association, by delivery
to an officer, managing or general agent,
or to any other agent authorized by ap-
pointment or by law to receive service
and, if the agent is one authorized by
statute to receive service and the statute
so requires, by also mailing a copy to the
party;
(iv) By registered or certified mail ad-
dressed to the party’s last known address;
or
(v) By any other method reasonably cal-
culated to give actual notice.

(d) Subpoenas. Service of a subpoena may be
made;

(1) By personal service;
(2) If the person to be served is an indi-
vidual, by delivery to a person of suitable
age and discretion at the physical location
where the individual resides or works;
(3) By delivery to an agent, which, in the
case of a corporation or other association, is
delivery to an officer, managing or general
agent, or to any other agent authorized by
appointment or by law to receive service
and, if the agent is one authorized by stat-
ute to receive service and the statute so
requires, by also mailing a copy to the
party;
(4) By registered or certified mail ad-
dressed to the person’s last known address;
or
(5) By any other method as is reasonably
calculated to give actual notice.

(e) Area of service. Service in any state, terri-
tory, possession of the United States, or the
District of Columbia, on any person or com-
pany doing business in any state, territory,
possession of the United States, or the District
of Columbia, or on any person as otherwise
provided by law, is effective without regard to
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the place where the hearing is held, provided
that if service is made on a foreign bank in
connection with an action or proceeding in-
volving one or more of its branches or agen-
cies located in any state, territory, possession
of the United States, or the District of Colum-
bia, service shall be made on at least one
branch or agency so involved.

SECTION 263.12—Construction of Time
Limits

(a) General rule. In computing any period of
time prescribed by this subpart, the date of the
act or event that commences the designated
period of time is not included. The last day so
computed is included unless it is a Saturday,
Sunday, or federal holiday. When the last day
is a Saturday, Sunday, or federal holiday, the
period runs until the end of the next day that
is not a Saturday, Sunday, or federal holiday.
Intermediate Saturdays, Sundays, and federal
holidays are included in the computation of
time. However, when the time period within
which an act is to be performed is 10 days or
less, not including any additional time allowed
for in paragraph (c) of this section, intermedi-
ate Saturdays, Sundays, and federal holidays
are not included.

(b) When papers are deemed to be filed or
served.

(1) Filing and service are deemed to be
effective:

(i) In the case of personal service or
same-day commercial courier delivery,
upon actual service;
(ii) In the case of overnight commercial
delivery service, U.S. express mail deliv-
ery, or first class, registered, or certified
mail, upon deposit in or delivery to an
appropriate point of collection;
(iii) In the case of transmission by elec-
tronic media, as specified by the author-
ity receiving the filing, in the case of
filing, and as agreed among the parties,
in the case of service.

(2) The effective filing and service dates
specified in paragraph (b)(1) of this section
may be modified by the Board or adminis-
trative law judge in the case of filing or by
agreement of the parties in the case of ser-
vice.

(c) Calculation of time for service and filing
of responsive papers. Whenever a time limit is
measured by a prescribed period from the ser-
vice of any notice or paper, the applicable
time limits are calculated as follows:

(1) If service is made by first class, regis-
tered, or certified mail, add three calendar
days to the prescribed period; or
(2) If service is made by express mail or
overnight delivery service, add one calendar
day to the prescribed period; or
(3) If service is made by electronic media
transmission, add one calendar day to the
prescribed period, unless otherwise deter-
mined by the Board or the administrative
law judge in the case of filing, or by agree-
ment among the parties in the case of ser-
vice.

SECTION 263.13—Change of Time
Limits

Except as otherwise provided by law, the ad-
ministrative law judge may, for good cause
shown, extend the time limits prescribed by
the uniform rules or by any notice or order
issued in the proceedings. After the referral of
the case to the Board pursuant to section
263.38, the Board may grant extensions of the
time limits for good cause shown. Extensions
may be granted at the motion of a party after
notice and opportunity to respond is afforded
all nonmoving parties or sua sponte by the
Board or the administrative law judge.

SECTION 263.14—Witness Fees and
Expenses

Witnesses subpoenaed for testimony or depo-
sitions shall be paid the same fees for atten-
dance and mileage as are paid in the United
States district courts in proceedings in which
the United States is a party, provided that, in
the case of a discovery subpoena addressed to
a party, no witness fees or mileage need be
paid. Fees for witnesses shall be tendered in
advance by the party requesting the subpoena,
except that fees and mileage need not be ten-
dered in advance where the Board is the party
requesting the subpoena. The Board shall not
be required to pay any fees to, or expenses of,
any witness not subpoenaed by the Board.
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SECTION 263.15—Opportunity for
Informal Settlement

Any respondent may, at any time in the pro-
ceeding, unilaterally submit to enforcement
counsel written offers or proposals for settle-
ment of a proceeding, without prejudice to the
rights of any of the parties. No such offer or
proposal shall be made to any Board represen-
tative other than enforcement counsel. Sub-
mission of a written settlement offer does not
provide a basis for adjourning or otherwise
delaying all or any portion of a proceeding
under this part. No settlement offer or pro-
posal, or any subsequent negotiation or resolu-
tion, is admissible as evidence in any proceed-
ing.

SECTION 263.16—The Board’s Right to
Conduct Examination

Nothing contained in this subpart limits in any
manner the right of the Board or any Federal
Reserve Bank to conduct any examination, in-
spection, or visitation of any institution or
institution-affiliated party, or the right of the
Board or any Federal Reserve Bank to con-
duct or continue any form of investigation
authorized by law.

SECTION 263.17—Collateral Attacks on
Adjudicatory Proceeding

If an interlocutory appeal or collateral attack
is brought in any court concerning all or any
part of an adjudicatory proceeding, the chal-
lenged adjudicatory proceeding shall continue
without regard to the pendency of that court
proceeding. No default or other failure to act
as directed in the adjudicatory proceeding
within the times prescribed in this subpart
shall be excused based on the pendency be-
fore any court of any interlocutory appeal or
collateral attack.

SECTION 263.18—Commencement of
Proceeding and Contents of Notice

(a) Commencement of proceeding.
(1) (i) Except for change-in-control pro-

ceedings under section 7(j)(4) of the
FDIA, 12 U.S.C. 1817(j)(4), a proceeding
governed by this subpart is commenced
by issuance of a notice by the Board.

(ii) The notice must be served by the
Board upon the respondent and given to
any other appropriate financial institution
supervisory authority where required by
law.
(iii) The notice must be filed with OFIA.

(2) Change-in-control proceedings under
section 7(j)(4) of the FDIA (12 U.S.C.
1817(j)(4)) commence with the issuance of
an order by the Board.

(b) Contents of notice. The notice must set
forth:

(1) The legal authority for the proceeding
and for the Board’s jurisdiction over the
proceeding;
(2) A statement of the matters of fact or
law showing that the Board is entitled to
relief;
(3) A proposed order or prayer for an order
granting the requested relief;
(4) The time, place, and nature of the hear-
ing as required by law or regulation;
(5) The time within which to file an answer
as required by law or regulation;
(6) The time within which to request a
hearing as required by law or regulation;
and
(7) That the answer and/or request for a
hearing shall be filed with OFIA.

SECTION 263.19—Answer

(a) When. Within 20 days of service of the
notice, respondent shall file an answer as des-
ignated in the notice. In a civil money penalty
proceeding, respondent shall also file a re-
quest for a hearing within 20 days of service
of the notice.

(b) Content of answer. An answer must spe-
cifically respond to each paragraph or allega-
tion of fact contained in the notice and must
admit, deny, or state that the party lacks suffi-
cient information to admit or deny each alle-
gation of fact. A statement of lack of informa-
tion has the effect of a denial. Denials must
fairly meet the substance of each allegation of
fact denied; general denials are not permitted.
When a respondent denies part of an allega-
tion, that part must be denied and the remain-
der specifically admitted. Any allegation of
fact in the notice which is not denied in the
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answer must be deemed admitted for purposes
of the proceeding. A respondent is not re-
quired to respond to the portion of a notice
that constitutes the prayer for relief or pro-
posed order. The answer must set forth affir-
mative defenses, if any, asserted by the re-
spondent.

(c) Default.
(1) Effect of failure to answer. Failure of a
respondent to file an answer required by
this section within the time provided consti-
tutes a waiver of his or her right to appear
and contest the allegations in the notice. If
no timely answer is filed, enforcement
counsel may file a motion for entry of an
order of default. Upon a finding that no
good cause has been shown for the failure
to file a timely answer, the administrative
law judge shall file with the Board a rec-
ommended decision containing the findings
and the relief sought in the notice. Any
final order issued by the Board based upon
a respondent’s failure to answer is deemed
to be an order issued upon consent.
(2) Effect of failure to request a hearing in
civil money penalty proceedings. If respon-
dent fails to request a hearing as required
by law within the time provided, the notice
of assessment constitutes a final and
unappealable order.

SECTION 263.20—Amended Pleadings

(a) Amendments. The notice or answer may
be amended or supplemented at any stage of
the proceeding. The respondent shall answer
an amended notice within the time remaining
for the respondent’s answer to the original
notice, or within 10 days after service of the
amended notice, whichever period is longer,
unless the Board or administrative law judge
orders otherwise for good cause.

(b) Amendments to conform to the evidence.
When issues not raised in the notice or an-
swer are tried at the hearing by express or
implied consent of the parties, they will be
treated in all respects as if they had been
raised in the notice or answer, and no formal
amendments are required. If evidence is ob-
jected to at the hearing on the ground that it
is not within the issues raised by the notice or

answer, the administrative law judge may ad-
mit the evidence when admission is likely to
assist in adjudicating the merits of the action
and the objecting party fails to satisfy the
administrative law judge that the admission of
such evidence would unfairly prejudice that
party’s action or defense upon the merits. The
administrative law judge may grant a continu-
ance to enable the objecting party to meet
such evidence.

SECTION 263.21—Failure to Appear

Failure of a respondent to appear in person at
the hearing or by a duly authorized counsel
constitutes a waiver of respondent’s right to a
hearing and is deemed an admission of the
facts as alleged and consent to the relief
sought in the notice. Without further proceed-
ings or notice to the respondent, the adminis-
trative law judge shall file with the Board a
recommended decision containing the findings
and the relief sought in the notice.

SECTION 263.22—Consolidation and
Severance of Actions

(a) Consolidation.
(1) On the motion of any party, or on the
administrative law judge’s own motion, the
administrative law judge may consolidate,
for some or all purposes, any two or more
proceedings, if each such proceeding in-
volves or arises out of the same transaction,
occurrence, or series of transactions or oc-
currences, or involves at least one common
respondent or a material common question
of law or fact, unless such consolidation
would cause unreasonable delay or injus-
tice.
(2) In the event of consolidation under
paragraph (a)(1) of this section, appropriate
adjustment to the prehearing schedule shall
be made to avoid unnecessary expense, in-
convenience, or delay.

(b) Severance. The administrative law judge
may, upon the motion of any party, sever the
proceeding for separate resolution of the mat-
ter as to any respondent only if the adminis-
trative law judge finds that:

(1) Undue prejudice or injustice to the
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moving party would result from not sever-
ing the proceeding; and
(2) Such undue prejudice or injustice would
outweigh the interests of judicial economy
and expedition in the complete and final
resolution of the proceeding.

SECTION 263.23—Motions

(a) In writing.
(1) Except as otherwise provided herein, an
application or request for an order or ruling
must be made by written motion.
(2) All written motions must state with par-
ticularity the relief sought and must be ac-
companied by a proposed order.
(3) No oral argument may be held on writ-
ten motions except as otherwise directed by
the administrative law judge. Written
memoranda, briefs, affidavits, or other rel-
evant material or documents may be filed in
support of or in opposition to a motion.

(b) Oral motions. A motion may be made
orally on the record unless the administrative
law judge directs that such motion be reduced
to writing.

(c) Filing of motions. Motions must be filed
with the administrative law judge, except that
following the filing of the recommended deci-
sion, motions must be filed with the Board.

(d) Responses.
(1) Except as otherwise provided herein,
within 10 days after service of any written
motion, or within such other period of time
as may be established by the administrative
law judge or the Board, any party may file
a written response to a motion. The admin-
istrative law judge shall not rule on any
oral or written motion before each party has
had an opportunity to file a response.
(2) The failure of a party to oppose a writ-
ten motion or an oral motion made on the
record is deemed a consent by that party to
the entry of an order substantially in the
form of the order accompanying the mo-
tion.

(e) Dilatory motions. Frivolous, dilatory, or
repetitive motions are prohibited. The filing of
such motions may form the basis for sanc-
tions.

(f) Dispositive motions. Dispositive motions
are governed by sections 263.29 and 263.30.

SECTION 263.24—Scope of Document
Discovery

(a) Limits on discovery.
(1) Subject to the limitations set out in
paragraphs (b), (c), and (d) of this section,
a party to a proceeding under this subpart
may obtain document discovery by serving
a written request to produce documents. For
purposes of a request to produce docu-
ments, the term ‘‘documents’’ may be de-
fined to include drawings, graphs, charts,
photographs, recordings, data stored in elec-
tronic form, and other data compilations
from which information can be obtained, or
translated, if necessary, by the parties
through detection devices into reasonably
usable form, as well as written material of
all kinds.
(2) Discovery by use of deposition is gov-
erned by section 263.53 of subpart B of this
part.
(3) Discovery by use of interrogatories is
not permitted.

(b) Relevance. A party may obtain document
discovery regarding any matter, not privileged,
that has material relevance to the merits of the
pending action. Any request to produce docu-
ments that calls for irrelevant material, that is
unreasonable, oppressive, excessive in scope,
unduly burdensome, or repetitive of previous
requests, or that seeks to obtain privileged
documents will be denied or modified. A re-
quest is unreasonable, oppressive, excessive in
scope, or unduly burdensome if, among other
things, it fails to include justifiable limitations
on the time period covered and the geographic
locations to be searched, the time provided to
respond in the request is inadequate, or the
request calls for copies of documents to be
delivered to the requesting party and fails to
include the requestor’s written agreement to
pay in advance for the copying, in accordance
with section 263.25.

(c) Privileged matter. Privileged documents
are not discoverable. Privileges include the
attorney-client privilege, work-product privi-
lege, any government’s or government agen-
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cy’s deliberative-process privilege, and any
other privileges the Constitution, any appli-
cable act of Congress, or the principles of
common law provide.

(d) Time limits. All discovery, including all
responses to discovery requests, shall be com-
pleted at least 20 days prior to the date sched-
uled for the commencement of the hearing.
No exceptions to this time limit shall be per-
mitted, unless the administrative law judge
finds on the record that good cause exists for
waiving the requirements of this paragraph.

SECTION 263.25—Request for
Document Discovery from Parties

(a) General rule. Any party may serve on any
other party a request to produce for inspection
any discoverable documents that are in the
possession, custody, or control of the party
upon whom the request is served. The request
must identify the documents to be produced
either by individual item or by category, and
must describe each item and category with
reasonable particularity. Documents must be
produced as they are kept in the usual course
of business or must be organized to corre-
spond with the categories in the request.

(b) Production or copying. The request must
specify a reasonable time, place, and manner
for production and performing any related
acts. In lieu of inspecting the documents, the
requesting party may specify that all or some
of the responsive documents be copied and
the copies delivered to the requesting party. If
copying of fewer than 250 pages is requested,
the party to whom the request is addressed
shall bear the cost of copying and shipping
charges. If a party requests 250 pages or more
of copying, the requesting party shall pay for
the copying and shipping charges. Copying
charges are the current per-page copying rate
imposed by 12 CFR 261 implementing the
Freedom of Information Act (5 U.S.C. 552).
The party to whom the request is addressed
may require payment in advance before pro-
ducing the documents.

(c) Obligation to update responses. A party
who has responded to a discovery request
with a response that was complete when made
is not required to supplement the response to

include documents thereafter acquired, unless
the responding party learns that:

(1) The response was materially incorrect
when made; or
(2) The response, though correct when
made, is no longer true and a failure to
amend the response is, in substance, a
knowing concealment.

(d) Motions to limit discovery.
(1) Any party that objects to a discovery
request may, within 10 days of being served
with such request, file a motion in accor-
dance with the provisions of section 263.23
to strike or otherwise limit the request. If
an objection is made to only a portion of an
item or category in a request, the portion
objected to shall be specified. Any objec-
tions not made in accordance with this
paragraph and section 263.23 are waived.
(2) The party who served the request that is
the subject of a motion to strike or limit
may file a written response within five days
of service of the motion. No other party
may file a response.

(e) Privilege. At the time other documents are
produced, the producing party must reasonably
identify all documents withheld on the
grounds of privilege and must produce a state-
ment of the basis for the assertion of privi-
lege. When similar documents that are pro-
tected by deliberative process, attorney-work-
product, or attorney-client privilege are
voluminous, these documents may be identi-
fied by category instead of by individual
document. The administrative law judge re-
tains discretion to determine when the identifi-
cation by category is insufficient.

(f) Motions to compel production.
(1) If a party withholds any documents as
privileged or fails to comply fully with a
discovery request, the requesting party may,
within 10 days of the assertion of privilege
or of the time the failure to comply be-
comes known to the requesting party, file a
motion in accordance with the provisions of
section 263.23 for the issuance of a sub-
poena compelling production.
(2) The party who asserted the privilege or
failed to comply with the request may file a
written response to a motion to compel
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within five days of service of the motion.
No other party may file a response.

(g) Ruling on motions. After the time for fil-
ing responses pursuant to this section has ex-
pired, the administrative law judge shall rule
promptly on all motions filed pursuant to this
section. If the administrative law judge deter-
mines that a discovery request, or any of its
terms, calls for irrelevent material, is unrea-
sonable, oppressive, excessive in scope, un-
duly burdensome, or repetitive of previous re-
quests, or seeks to obtain privileged
documents, he or she may deny or modify the
request, and may issue appropriate protective
orders, upon such conditions as justice may
require. The pendency of a motion to strike or
limit discovery or to compel production is not
a basis for staying or continuing the proceed-
ing, unless otherwise ordered by the adminis-
trative law judge. Notwithstanding any other
provision in this part, the administrative law
judge may not release, or order a party to
produce, documents withheld on grounds of
privilege if the party has stated to the admin-
istrative law judge its intention to file a timely
motion for interlocutory review of the admin-
istrative law judge’s order to produce the
documents, and until the motion for interlocu-
tory review has been decided.

(h) Enforcing discovery subpoenas. If the ad-
ministrative law judge issues a subpoena com-
pelling production of documents by a party,
the subpoenaing party may, in the event of
noncompliance and to the extent authorized by
applicable law, apply to any appropriate
United States district court for an order requir-
ing compliance with the subpoena. A party’s
right to seek court enforcement of a subpoena
shall not in any manner limit the sanctions
that may be imposed by the administrative
law judge against a party who fails to produce
subpoenaed documents.

SECTION 263.26—Document Subpoenas
to Nonparties

(a) General rules.
(1) Any party may apply to the administra-
tive law judge for the issuance of a docu-
ment discovery subpoena addressed to any
person who is not a party to the proceeding.

The application must contain a proposed
document subpoena and a brief statement
showing the general relevance and reason-
ableness of the scope of documents sought.
The subpoenaing party shall specify a rea-
sonable time, place, and manner for making
production in response to the document
subpoena.
(2) A party shall only apply for a document
subpoena under this section within the time
period during which such party could serve
a discovery request under section 263.24(d).
The party obtaining the document subpoena
is responsible for serving it on the subpoe-
naed person and for serving copies on all
parties. Document subpoenas may be served
in any state, territory, or possession of the
United States, the District of Columbia, or
as otherwise provided by law.
(3) The administrative law judge shall
promptly issue any document subpoena re-
quested pursuant to this section. If the ad-
ministrative law judge determines that the
application does not set forth a valid basis
for the issuance of the subpoena, or that
any of its terms are unreasonable, oppres-
sive, excessive in scope, or unduly burden-
some, he or she may refuse to issue the
subpoena or may issue it in a modified
form upon such conditions as may be con-
sistent with the uniform rules.

(b) Motion to quash or modify.
(1) Any person to whom a document sub-
poena is directed may file a motion to
quash or modify such subpoena, accompa-
nied by a statement of the basis for quash-
ing or modifying the subpoena. The movant
shall serve the motion on all parties, and
any party may respond to such motion
within 10 days of service of the motion.
(2) Any motion to quash or modify a docu-
ment subpoena must be filed on the same
basis, including the assertion of privilege,
upon which a party could object to a dis-
covery request under section 263.25(d), and
during the same time limits during which
such an objection could be filed.

(c) Enforcing document subpoenas. If a sub-
poenaed person fails to comply with any sub-
poena issued pursuant to this section or any
order of the administrative law judge which
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directs compliance with all or any portion of a
document subpoena, the subpoenaing party or
any other aggrieved party may, to the extent
authorized by applicable law, apply to an ap-
propriate United States district court for an
order requiring compliance with so much of
the document subpoena as the administrative
law judge has not quashed or modified. A
party’s right to seek court enforcement of a
document subpoena shall in no way limit the
sanctions that may be imposed by the admin-
istrative law judge on a party who induces a
failure to comply with subpoenas issued under
this section.

SECTION 263.27—Deposition of
Witness Unavailable for Hearing

(a) General rules.
(1) If a witness will not be available for
the hearing, a party desiring to preserve that
witness’s testimony for the record may ap-
ply, in accordance with the procedures set
forth in paragraph (a)(2) of this section, to
the administrative law judge for the issu-
ance of a subpoena, including a subpoena
duces tecum, requiring the attendance of the
witness at a deposition. The administrative
law judge may issue a deposition subpoena
under this section upon a showing that:

(i) The witness will be unable to attend
or may be prevented from attending the
hearing because of age, sickness or infir-
mity, or will otherwise be unavailable;
(ii) The witness’s unavailability was not
procured or caused by the subpoenaing
party;
(iii) The testimony is reasonably ex-
pected to be material; and
(iv) Taking the deposition will not result
in any undue burden to any other party
and will not cause undue delay of the
proceeding.

(2) The application must contain a pro-
posed deposition subpoena and a brief state-
ment of the reasons for the issuance of the
subpoena. The subpoena must name the
witness whose deposition is to be taken and
specify the time and place for taking the
deposition. A deposition subpoena may re-
quire the witness to be deposed at any
place within the country in which that wit-

ness resides or has a regular place of em-
ployment or such other convenient place as
the administrative law judge shall fix.
(3) Any requested subpoena that sets forth
a valid basis for its issuance must be
promptly issued, unless the administrative
law judge on his or her own motion re-
quires a written response or requires atten-
dance at a conference concerning whether
the requested subpoena should be issued.
(4) The party obtaining a deposition sub-
poena is responsible for serving it on the
witness and for serving copies on all par-
ties. Unless the administrative law judge or-
ders otherwise, no deposition under this
section shall be taken on fewer than 10
days’ notice to the witness and all parties.
Deposition subpoenas may be served in any
state, territory, possession of the United
States, or the District of Columbia, on any
person or company doing business in any
state, territory, possession of the United
States, or the District of Columbia, or as
otherwise permitted by law.

(b) Objections to deposition subpoenas.
(1) The witness and any party who has not
had an opportunity to oppose a deposition
subpoena issued under this section may file
a motion with the administrative law judge
to quash or modify the subpoena prior to
the time for compliance specified in the
subpoena, but not more than 10 days after
service of the subpoena.
(2) A statement of the basis for the motion
to quash or modify a subpoena issued under
this section must accompany the motion.
The motion must be served on all parties.

(c) Procedure upon deposition.
(1) Each witness testifying pursuant to a
deposition subpoena must be duly sworn,
and each party shall have the right to exam-
ine the witness. Objections to questions or
documents must be in short form, stating
the grounds for the objection. Failure to
object to questions or documents is not
deemed a waiver except where the ground
for the objection might have been avoided
if the objection had been timely presented.
All questions, answers, and objections must
be recorded.
(2) Any party may move before the admin-
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istrative law judge for an order compelling
the witness to answer any questions the wit-
ness has refused to answer or submit any
evidence the witness has refused to submit
during the deposition.
(3) The deposition must be subscribed by
the witness, unless the parties and the wit-
ness, by stipulation, have waived the sign-
ing, or the witness is ill, cannot be found,
or has refused to sign. If the deposition is
not subscribed by the witness, the court re-
porter taking the deposition shall certify
that the transcript is a true and complete
transcript of the deposition.

(d) Enforcing subpoenas. If a subpoenaed per-
son fails to comply with any order of the
administrative law judge which directs com-
pliance with all or any portion of a deposition
subpoena under paragraph (b) or (c)(3) of this
section, the subpoenaing party or other ag-
grieved party may, to the extent authorized by
applicable law, apply to an appropriate United
States district court for an order requiring
compliance with the portions of the subpoena
that the administrative law judge has ordered
enforced. A party’s right to seek court en-
forcement of a deposition subpoena in no way
limits the sanctions that may be imposed by
the administrative law judge on a party who
fails to comply with, or procures a failure to
comply with, a subpoena issued under this
section.

SECTION 263.28—Interlocutory Review

(a) General rule. The Board may review a
ruling of the administrative law judge prior to
the certification of the record to the Board
only in accordance with the procedures set
forth in this section and section 263.23.

(b) Scope of review. The Board may exercise
interlocutory review of a ruling of the admin-
istrative law judge if the Board finds that:

(1) The ruling involves a controlling ques-
tion of law or policy as to which substantial
grounds exist for a difference of opinion;
(2) Immediate review of the ruling may
materially advance the ultimate termination
of the proceeding;
(3) Subsequent modification of the ruling at

the conclusion of the proceeding would be
an inadequate remedy; or
(4) Subsequent modification of the ruling
would cause unusual delay or expense.

(c) Procedure. Any request for interlocutory
review shall be filed by a party with the ad-
ministrative law judge within 10 days of his
or her ruling and shall otherwise comply with
section 263.23. Any party may file a response
to a request for interlocutory review in accor-
dance with section 263.23(d). Upon the expi-
ration of the time for filing all responses, the
administrative law judge shall refer the matter
to the Board for final disposition.

(d) Suspension of proceeding. Neither a re-
quest for interlocutory review nor any disposi-
tion of such a request by the Board under this
section suspends or stays the proceeding un-
less otherwise ordered by the administrative
law judge or the Board.

SECTION 263.29—Summary Disposition

(a) In general. The administrative law judge
shall recommend that the Board issue a final
order granting a motion for summary disposi-
tion if the undisputed pleaded facts, admis-
sions, affidavits, stipulations, documentary
evidence, matters as to which official notice
may be taken, and any other evidentiary mate-
rials properly submitted in connection with a
motion for summary disposition show that:

(1) There is no genuine issue as to any
material fact; and
(2) The moving party is entitled to a deci-
sion in its favor as a matter of law.

(b) Filing of motions and responses.
(1) Any party who believes that there is no
genuine issue of material fact to be deter-
mined and that he or she is entitled to a
decision as a matter of law may move at
any time for summary disposition in its fa-
vor of all or any part of the proceeding.
Any party, within 20 days after service of
such a motion, or within such time period
as allowed by the administrative law judge,
may file a response to such motion.
(2) A motion for summary disposition must
be accompanied by a statement of the mate-
rial facts as to which the moving party con-
tends there is no genuine issue. Such mo-
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tion must be supported by documentary
evidence, which may take the form of ad-
missions in pleadings, stipulations, deposi-
tions, investigatory depositions, transcripts,
affidavits, and any other evidentiary materi-
als that the moving party contends support
his or her position. The motion must also
be accompanied by a brief containing the
points and authorities in support of the con-
tention of the moving party. Any party op-
posing a motion for summary disposition
must file a statement setting forth those ma-
terial facts as to which he or she contends a
genuine dispute exists. Such opposition
must be supported by evidence of the same
type as that submitted with the motion for
summary disposition and a brief containing
the points and authorities in support of the
contention that summary disposition would
be inappropriate.

(c) Hearing on motion. At the request of any
party or on his or her own motion, the admin-
istrative law judge may hear oral argument on
the motion for summary disposition.

(d) Decision on motion. Following receipt of
a motion for summary disposition and all re-
sponses thereto, the administrative law judge
shall determine whether the moving party is
entitled to summary disposition. If the admin-
istrative law judge determines that summary
disposition is warranted, the administrative
law judge shall submit a recommended deci-
sion to that effect to the Board. If the admin-
istrative law judge finds that no party is en-
titled to summary disposition, he or she shall
make a ruling denying the motion.

SECTION 263.30—Partial Summary
Disposition

If the administrative law judge determines that
a party is entitled to summary disposition as
to certain claims only, he or she shall defer
submitting a recommended decision as to
those claims. A hearing on the remaining is-
sues must be ordered. Those claims for which
the administrative law judge has determined
that summary disposition is warranted will be
addressed in the recommended decision filed
at the conclusion of the hearing.

SECTION 263.31—Scheduling and
Prehearing Conferences

(a) Scheduling conference. Within 30 days of
service of the notice or order commencing a
proceeding or such other time as parties may
agree, the administrative law judge shall direct
counsel for all parties to meet with him or her
in person at a specified time and place prior
to the hearing or to confer by telephone for
the purpose of scheduling the course and con-
duct of the proceeding. This meeting or tele-
phone conference is called a ‘‘scheduling con-
ference.’’ The identification of potential
witnesses, the time for and manner of discov-
ery, and the exchange of any prehearing mate-
rials including witness lists, statements of is-
sues, stipulations, exhibits, and any other
materials may also be determined at the
scheduling conference.

(b) Prehearing conferences. The administra-
tive law judge may, in addition to the schedul-
ing conference, on his or her own motion or
at the request of any party, direct counsel for
the parties to meet with him or her (in person
or by telephone) at a prehearing conference to
address any or all of the following:

(1) Simplification and clarification of the
issues;
(2) Stipulations, admissions of fact, and the
contents, authenticity, and admissibility into
evidence of documents;
(3) Matters of which official notice may be
taken;
(4) Limitation of the number of witnesses;
(5) Summary disposition of any or all is-
sues;
(6) Resolution of discovery issues or dis-
putes;
(7) Amendments to pleadings; and
(8) Such other matters as may aid in the
orderly disposition of the proceeding.

(c) Transcript. The administrative law judge,
in his or her discretion, may require that a
scheduling or prehearing conference be re-
corded by a court reporter. A transcript of the
conference and any materials filed, including
orders, becomes part of the record of the pro-
ceeding. A party may obtain a copy of the
transcript at his or her expense.

(d) Scheduling or prehearing orders. At or
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within a reasonable time following the conclu-
sion of the scheduling conference or any
prehearing conference, the administrative law
judge shall serve on each party an order set-
ting forth any agreements reached and any
procedural determinations made.

SECTION 263.32—Prehearing
Submissions

(a) Within the time set by the administrative
law judge, but in no case later than 14 days
before the start of the hearing, each party
shall serve on every other party, his or her:

(1) Prehearing statement;
(2) Final list of witnesses to be called to
testify at the hearing, including name and
address of each witness and a short sum-
mary of the expected testimony of each wit-
ness;
(3) List of the exhibits to be introduced at
the hearing along with a copy of each ex-
hibit; and

(4) Stipulations of fact, if any.

(b) Effect of failure to comply. No witness
may testify and no exhibits may be introduced
at the hearing if such witness or exhibit is not
listed in the prehearing submissions pursuant
to paragraph (a) of this section, except for
good cause shown.

SECTION 263.33—Public Hearings

(a) General rule. All hearings shall be open
to the public, unless the Board, in the Board’s
discretion, determines that holding an open
hearing would be contrary to the public inter-
est. Within 20 days of service of the notice or,
in the case of change-in-control proceedings
under section 7(j)(4) of the FDIA (12 U.S.C.
1817(j)(4)), within 20 days from service of
the hearing order, any respondent may file
with the Board a request for a private hearing,
and any party may file a reply to such a
request. A party must serve on the administra-
tive law judge a copy of any request or reply
the party files with the Board. The form of,
and procedure for, these requests and replies
are governed by section 263.23. A party’s fail-
ure to file a request or a reply constitutes a
waiver of any objections regarding whether
the hearing will be public or private.

(b) Filing document under seal. Enforcement
counsel, in his or her discretion, may file any
document or part of a document under seal if
disclosure of the document would be contrary
to the public interest. The administrative law
judge shall take all appropriate steps to pre-
serve the confidentiality of such documents or
parts thereof, including closing portions of the
hearing to the public.

SECTION 263.34—Hearing Subpoenas

(a) Issuance.
(1) Upon application of a party showing
general relevance and reasonableness of
scope of the testimony or other evidence
sought, the administrative law judge may
issue a subpoena or a subpoena duces
tecum requiring the attendance of a witness
at the hearing or the production of docu-
mentary or physical evidence at the hearing.
The application for a hearing subpoena
must also contain a proposed subpoena
specifying the attendance of a witness or
the production of evidence from any state,
territory, or possession of the United States,
the District of Columbia or as otherwise
provided by law at any designated place
where the hearing is being conducted. The
party making the application shall serve a
copy of the application and the proposed
subpoena on every other party.
(2) A party may apply for a hearing sub-
poena at any time before the commence-
ment of a hearing. During a hearing, such
applications may be made orally on the re-
cord before the administrative law judge.
(3) The administrative law judge shall
promptly issue any hearing subpoena re-
quested pursuant to this section. If the ad-
ministrative law judge determines that the
application does not set forth a valid basis
for the issuance of the subpoena, or that
any of its terms are unreasonable, oppres-
sive, excessive in scope, or unduly burden-
some, he or she may refuse to issue the
subpoena or may issue it in a modified
form upon any conditions consistent with
this subpart. Upon issuance by the adminis-
trative law judge, the party making the ap-
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plication shall serve the subpoena on the
person named in the subpoena and on each
party.

(b) Motion to quash or modify.
(1) Any person to whom a hearing sub-
poena is directed or any party may file a
motion to quash or modify the subpoena,
accompanied by a statement of the basis for
quashing or modifying the subpoena. The
movant must serve the motion on each
party and on the person named in the sub-
poena. Any party may respond to such mo-
tion within 10 days of service of the mo-
tion.
(2) Any motion to quash or modify a hear-
ing subpoena must be filed prior to the time
specified in the subpoena for compliance,
but not more than 10 days after the date of
service of the subpoena upon the movant.

(c) Enforcing subpoenas. If a subpoenaed per-
son fails to comply with any subpoena issued
pursuant to this section or any order of the
administrative law judge which directs com-
pliance with all or any portion of a document
subpoena, the subpoenaing party or any other
aggrieved party may seek enforcement of the
subpoena pursuant to section 263.26(c).

SECTION 263.35—Conduct of Hearings

(a) General rules.
(1) Hearings shall be conducted so as to
provide a fair and expeditious presentation
of the relevant disputed issues. Each party
has the right to present its case or defense
by oral and documentary evidence and to
conduct such cross examination as may be
required for full disclosure of the facts.
(2) Order of hearing. Enforcement counsel
shall present its case-in-chief first, unless
otherwise ordered by the administrative law
judge, or unless otherwise expressly speci-
fied by law or regulation. Enforcement
counsel shall be the first party to present an
opening statement and a closing statement,
and may make a rebuttal statement after the
respondent’s closing statement. If there are
multiple respondents, respondents may
agree among themselves as to their order of
presentation of their cases, but if they do

not agree the administrative law judge shall
fix the order.
(3) Examination of witnesses. Only one
counsel for each party may conduct an ex-
amination of a witness, except that in the
case of extensive direct examination, the
administrative law judge may permit more
than one counsel for the party presenting
the witness to conduct the examination. A
party may have one counsel conduct the
direct examination and another counsel con-
duct re- direct examination of a witness, or
may have one counsel conduct the cross
examination of a witness and another coun-
sel conduct the re-cross examination of a
witness.
(4) Stipulations. Unless the administrative
law judge directs otherwise, all stipulations
of fact and law previously agreed upon by
the parties, and all documents, the admissi-
bility of which have been previously stipu-
lated, will be admitted into evidence upon
commencement of the hearing.

(b) Transcript. The hearing must be recorded
and transcribed. The reporter will make the
transcript available to any party upon payment
by that party to the reporter of the cost of the
transcript. The administrative law judge may
order the record corrected, either upon motion
to correct, upon stipulation of the parties, or
following notice to the parties upon the ad-
ministrative law judge’s own motion.

SECTION 263.36—Evidence

(a) Admissibility.
(1) Except as is otherwise set forth in this
section, relevant, material, and reliable evi-
dence that is not unduly repetitive is admis-
sible to the fullest extent authorized by the
Administrative Procedure Act and other ap-
plicable law.
(2) Evidence that would be admissible un-
der the Federal Rules of Evidence is admis-
sible in a proceeding conducted pursuant to
this subpart.
(3) Evidence that would be inadmissible
under the Federal Rules of Evidence may
not be deemed or ruled to be inadmissible
in a proceeding conducted pursuant to this
subpart if such evidence is relevant, mate-
rial, reliable, and not unduly repetitive.
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(b) Official notice.
(1) Official notice may be taken of any ma-
terial fact which may be judicially noticed
by a United States district court and any
material information in the official public
records of any federal or state government
agency.
(2) All matters officially noticed by the ad-
ministrative law judge or Board shall ap-
pear on the record.
(3) If official notice is requested or taken
of any material fact, the parties, upon
timely request, shall be afforded an oppor-
tunity to object.

(c) Documents.
(1) A duplicate copy of a document is ad-
missible to the same extent as the original,
unless a genuine issue is raised as to
whether the copy is in some material re-
spect not a true and legible copy of the
original.
(2) Subject to the requirements of para-
graph (a) of this section, any document,
including a report of examination, supervi-
sory activity, inspection or visitation, pre-
pared by an appropriate federal financial in-
stitution regulatory agency or state
regulatory agency, is admissible either with
or without a sponsoring witness.
(3) Witnesses may use existing or newly
created charts, exhibits, calendars, calcula-
tions, outlines, or other graphic material to
summarize, illustrate, or simplify the pre-
sentation of testimony. Such materials may,
subject to the administrative law judge’s
discretion, be used with or without being
admitted into evidence.

(d) Objections.
(1) Objections to the admissibility of evi-
dence must be timely made, and rulings on
all objections must appear on the record.
(2) When an objection to a question or line
of questioning propounded to a witness is
sustained, the examining counsel may make
a specific proffer on the record of what he
or she expected to prove by the expected
testimony of the witness, either by repre-
sentation of counsel or by direct interroga-
tion of the witness.
(3) The administrative law judge shall re-
tain rejected exhibits, adequately marked for

identification, for the record, and transmit
such exhibits to the Board.
(4) Failure to object to admission of evi-
dence or to any ruling constitutes a waiver
of the objection.

(e) Stipulations. The parties may stipulate as
to any relevant matters of fact or the authenti-
cation of any relevant documents. Such stipu-
lations must be received in evidence at a hear-
ing, and are binding on the parties with
respect to the matters therein stipulated.

(f) Depositions of unavailable witnesses.
(1) If a witness is unavailable to testify at a
hearing, and that witness has testified in a
deposition to which all parties in a proceed-
ing had notice and an opportunity to partici-
pate, a party may offer as evidence all or
any part of the transcript of the deposition,
including deposition exhibits, if any.
(2) Such deposition transcript is admissible
to the same extent that testimony would
have been admissible had that person testi-
fied at the hearing, provided that if a wit-
ness refused to answer proper questions
during the depositions, the administrative
law judge may, on that basis, limit the ad-
missibility of the deposition in any manner
that justice requires.
(3) Only those portions of a deposition re-
ceived in evidence at the hearing constitute
a part of the record.

SECTION 263.37—Post-Hearing Filings

(a) Proposed findings and conclusions and
supporting briefs.

(1) Using the same method of service for
each party, the administrative law judge
shall serve notice upon each party, that the
certified transcript, together with all hearing
exhibits and exhibits introduced but not ad-
mitted into evidence at the hearing, has
been filed. Any party may file with the
administrative law judge proposed findings
of fact, proposed conclusions of law, and a
proposed order within 30 days following
service of this notice by the administrative
law judge or within such longer period as
may be ordered by the administrative law
judge.
(2) Proposed findings and conclusions must
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be supported by citation to any relevant au-
thorities and by page references to any rel-
evant portions of the record. A post-hearing
brief may be filed in support of proposed
findings and conclusions, either as part of
the same document or in a separate docu-
ment. Any party who fails to file timely
with the administrative law judge any pro-
posed finding or conclusion is deemed to
have waived the right to raise in any subse-
quent filing or submission any issue not
addressed in such party’s proposed finding
or conclusion.

(b) Reply briefs. Reply briefs may be filed
within 15 days after the date on which the
parties’ proposed findings, conclusions, and
order are due. Reply briefs must be strictly
limited to responding to new matters, issues,
or arguments raised in another party’s papers.
A party who has not filed proposed findings
of fact and conclusions of law or a post-
hearing brief may not file a reply brief.

(c) Simultaneous filing required. The adminis-
trative law judge shall not order the filing by
any party of any brief or reply brief in ad-
vance of the other party’s filing of its brief.

SECTION 263.38—Recommended
Decision and Filing of Record

(a) Filing of recommended decision and re-
cord. Within 45 days after expiration of the
time allowed for filing reply briefs under sec-
tion 263.37(b), the administrative law judge
shall file with and certify to the Board, for
decision, the record of the proceeding. The
record must include the administrative law
judge’s recommended decision, recommended
findings of fact, recommended conclusions of
law, and proposed order; all prehearing and
hearing transcripts, exhibits, and rulings; and
the motions, briefs, memoranda, and other
supporting papers filed in connection with the
hearing. The administrative law judge shall
serve upon each party the recommended deci-
sion, findings, conclusions, and proposed or-
der.

(b) Filing of index. At the same time the ad-
ministrative law judge files with and certifies
to the Board for final determination the record
of the proceeding, the administrative law

judge shall furnish to the Board a certified
index of the entire record of the proceeding.
The certified index shall include, at a mini-
mum, an entry for each paper, document, or
motion filed with the administrative law judge
in the proceeding, the date of the filing, and
the indentity of the filer. The certified index
shall also include an exhibit index containing,
at a minimum, an entry consisting of exhibit
number and title or description for: each ex-
hibit introduced and admitted into evidence at
the hearing; each exhibit introduced but not
admitted into evidence at the hearing; each
exhibit introduced and admitted into evidence
after the completion of the hearing; and each
exhibit introduced but not admitted into evi-
dence after the completion of the hearing.

SECTION 263.39—Exceptions to
Recommended Decision

(a) Filing exceptions. Within 30 days after
service of the recommended decision, find-
ings, conclusions, and proposed order under
section 263.38, a party may file with the
Board written exceptions to the administrative
law judge’s recommended decision, findings,
conclusions or proposed order, to the admis-
sion or exclusion of evidence, or to the failure
of the administrative law judge to make a
ruling proposed by a party. A supporting brief
may be filed at the time the exceptions are
filed, either as part of the same document or
in a separate document.

(b) Effect of failure to file or raise exceptions.
(1) Failure of a party to file exceptions to
those matters specified in paragraph (a) of
this section within the time prescribed is
deemed a waiver of objection thereto.
(2) No exception need be considered by the
Board if the party taking exception had an
opportunity to raise the same objection, is-
sue, or argument before the administrative
law judge and failed to do so.

(c) Contents.
(1) All exceptions and briefs in support of
such exceptions must be confined to the
particular matters in, or omissions from, the
administrative law judge’s recommendations
to which that party takes exception.
(2) All exceptions and briefs in support of
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exceptions must set forth page or paragraph
references to the specific parts of the ad-
ministrative law judge’s recommendations
to which exception is taken, the page or
paragraph references to those portions of
the record relied upon to support each ex-
ception, and the legal authority relied upon
to support each exception.

SECTION 263.40—Review by the Board

(a) Notice of submission to the Board. When
the Board determines that the record in the
proceeding is complete, the Board shall serve
notice upon the parties that the proceeding has
been submitted to the Board for final decision.

(b) Oral argument before the Board. Upon
the initiative of the Board or on the written
request of any party filed with the Board
within the time for filing exceptions, the
Board may order and hear oral argument on
the recommended findings, conclusions, deci-
sion, and order of the administrative law
judge. A written request by a party must show
good cause for oral argument and state rea-
sons why arguments cannot be presented ad-
equately in writing. A denial of a request for
oral argument may be set forth in the Board’s
final decision. Oral argument before the Board
must be on the record.

(c) Agency final decision.
(1) Decisional employees may advise and
assist the Board in the consideration and
disposition of the case. The final decision
of the Board will be based upon review of
the entire record of the proceeding, except
that the Board may limit the issues to be
reviewed to those findings and conclusions
to which opposing arguments or exceptions
have been filed by the parties.
(2) The Board shall render a final decision
within 90 days after notification of the par-
ties that the case has been submitted for
final decision, or 90 days after oral argu-
ment, whichever is later, unless the Board
orders that the action or any aspect thereof
be remanded to the administrative law
judge for further proceedings. Copies of the
final decision and order of the Board shall
be served upon each party to the proceed-
ing, upon other persons required by statute,

and, if directed by the Board or required by
statute, upon any appropriate state or fed-
eral supervisory authority.

SECTION 263.41—Stays Pending
Judicial Review

The commencement of proceedings for judi-
cial review of a final decision and order of
the Board may not, unless specificially or-
dered by the Board or a reviewing court, op-
erate as a stay of any order issued by the
Board. The Board may, in its discretion, and
on such terms as it finds just, stay the effec-
tiveness of all or any part of its order pending
a final decision on a petition for review of
that order.

SUBPART B—BOARD LOCAL RULES
SUPPLEMENTING THE UNIFORM
RULES

SECTION 263.50—Purpose and Scope

(a) This subpart prescribes the rules of prac-
tice and procedure governing formal adjudica-
tions set forth in section 263.50(b) of this
subpart, and supplements the rules of practice
and procedure contained in subpart A of this
part.

(b) The rules and procedures of this subpart
and subpart A of this part shall apply to the
formal adjudications set forth in section 263.1
of subpart A and to the following adjudica-
tions:

(1) Suspension of a member bank from use
of credit facilities of the Federal Reserve
System under section 4 of the FRA (12
U.S.C. 301);
(2) Termination of a bank’s membership in
the Federal Reserve System under section 9
of the FRA (12 U.S.C. 327);
(3) Issuance of a cease-and-desist order un-
der section 11 of the Clayton Act (15
U.S.C. 21);
(4) Adjudications under sections 2, 3, or 4
of the BHC Act (12 U.S.C. 1841, 1842,
1843);
(5) Formal adjudications on bank merger
applications under section 18(c) of the
FDIA (12 U.S.C. 1828(c));
(6) Issuance of a divestiture order under

8–098.8 Rules of Practice for Hearings Appendix A

78



section 5(e) of the BHC Act (12 U.S.C.
1844(e));
(7) Imposition of sanctions upon any mu-
nicipal securities dealer for which the Board
is the appropriate regulatory agency, or
upon any person associated or seeking to
become associated with such a municipal
securities dealer, under section 15B(c)(5) of
the Exchange Act (15 U.S.C. 78o-4);
(8) Proceedings where the Board otherwise
orders that a formal hearing be held;
(9) Termination of the activities of a state
branch, state agency, or commercial lending
company subsidiary of a foreign bank in the
United States, pursuant to section 7(e) of
the IBA (12 U.S.C. 3105(d));
(10) Termination of the activities of a rep-
resentative office of a foreign bank in the
United States, pursuant to section 10(b) of
the IBA (12 U.S.C. 3107(b));
(11) Issuance of a prompt-corrective-action
directive to a member bank under section
38 of the FDI Act of (12 U.S.C. 1831o);
(12) Reclassification of a member bank on
grounds of unsafe or unsound condition un-
der section 38(g)(1) of the FDI Act (12
U.S.C. 1831o(g)(1));
(13) Reclassification of a member bank on
grounds of unsafe and unsound practice un-
der section 38(g)(1) of the FDI Act (12
U.S.C. 1831o(g)(1));
(14) Issuance of an order requiring a mem-
ber bank to dismiss a director or senior
executive officer under section 38 (e)(5)
and 38(f)(2) (F)(ii) of the FDI Act (12
U.S.C. 1831o(e)(5) and 1831o(f)(2) (F)(ii));
(15) Adjudications under section 10 of the
HOLA (12 U.S.C. 1467a).

SECTION 263.51—Definitions

As used in subparts B through G of this part:

(a) Secretary means the secretary of the
Board of Governors of the Federal Reserve
System;

(b) Member bank means any bank that is a
member of the Federal Reserve System;

(c) Institution has the same meaning as that
assigned to it in section 263.3(f) of subpart A,
and includes any foreign bank with a repre-
sentative office in the United States.

SECTION 263.52—Address for Filing

(a) All papers to be filed with the Board shall
be filed with the secretary of the Board of
Governors of the Federal Reserve System,
Washington, DC 20551.

SECTION 263.53—Discovery
Depositions

(a) In general. In addition to the discovery
permitted in subpart A of this part, limited
discovery by means of depositions shall be
allowed for individuals with knowledge of
facts material to the proceeding that are not
protected from discovery by any applicable
privilege, and of identified expert witnesses.
Except in unusual cases, accordingly, deposi-
tions will be permitted only of individuals
identified as hearing witnesses, including ex-
perts. All discovery depositions must be com-
pleted within the time set forth in section
263.24(d).

(b) Application. A party who desires to take a
deposition of any other party’s proposed wit-
nesses, shall apply to the administrative law
judge for the issuance of a deposition sub-
poena or subpoena duces tecum. The applica-
tion shall state the name and address of the
proposed deponent, the subject matter of the
testimony expected from the deponent and its
relevancy to the proceeding, and the address
of the place and the time, no sooner than 10
days after the service of the subpoena, for the
taking of the deposition. Any such application
shall be treated as a motion subject to the
rules governing motions practice set forth in
section 263.23.

(c) Issuance of subpoena. The administrative
law judge shall issue the requested deposition
subpoena or subpoena duces tecum upon a
finding that the application satisfies the re-
quirements of this section and of section
263.24. If the administrative law judge deter-
mines that the taking of the deposition or its
proposed location is, in whole or in part, un-
necessary, unreasonable, oppressive, excessive
in scope, or unduly burdensome, he or she
may deny the application or may grant it upon
such conditions as justice may require. The
party obtaining the deposition subpoena or
subpoena duces tecum shall be responsible for
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serving it on the deponent and all parties to
the proceeding in accordance with section
263.11.

(d) Motion to quash or modify. A person
named in a deposition subpoena or subpoena
duces tecum may file a motion to quash or
modify the subpoena or for the issuance of a
protective order. Such motions must be filed
within ten days following service of the sub-
poena, but in all cases at least five days prior
to the commencement of the scheduled depo-
sition. The motion must be accompanied by a
statement of the reasons for granting the mo-
tion and a copy of the motion and the state-
ment must be served on the party which re-
quested the subpoena. Only the party
requesting the subpoena may file a response
to a motion to quash or modify, and any such
response shall be filed within five days fol-
lowing service of the motion.

(e) Enforcement of a deposition subpoena.
Enforcement of a deposition subpoena shall be
in accordance with the procedures set forth in
section 263.27(d).

(f) Conduct of the deposition. The deponent
shall be duly sworn, and each party shall have
the right to examine the deponent with respect
to all nonprivileged, relevant, and material
matters. Objections to questions or evidence
shall be in the short form, stating the ground
for the objection. Failure to object to ques-
tions or evidence shall not be deemed a
waiver except where the grounds for the ob-
jection might have been avoided if the objec-
tion had been timely presented. The discovery
deposition shall be transcribed or otherwise
recorded as agreed among the parties.

(g) Protective orders. At any time during the
taking of a discovery deposition, on the mo-
tion of any party or of the deponent, the ad-
ministrative law judge may terminate or limit
the scope and manner of the deposition upon
a finding that grounds exist for such relief.
Grounds for terminating or limiting the taking
of a discovery deposition include a finding
that the discovery deposition is being con-
ducted in bad faith or in such a manner as to:

(1) Unreasonably annoy, embarrass, or op-
press the deponent;
(2) Unreasonably probe into privilege, irrel-
evant, or immaterial matters; or
(3) Unreasonably attempt to pry into a par-
ty’s preparation for trial.

SECTION 263.54—Delegation to the
Office of Financial Institution
Adjudication

Unless otherwise ordered by the Board, ad-
ministrative adjudications subject to subpart A
of this part shall be conducted by an adminis-
trative law judge of OFIA.

SECTION 263.55—Board as Presiding
Officer

The Board may, in its discretion, designate
itself, one or more of its members, or an
authorized officer, to act as presiding officer
in a formal hearing. In such a proceeding,
proposed findings and conclusions, briefs, and
other submissions by the parties permitted in
subpart A shall be filed with the secretary for
consideration by the Board. Sections 263.38
and 263.39 of subpart A will not apply to
proceedings conducted under this section.

SECTION 263.56—Initial Licensing
Proceedings

Proceedings with respect to applications for
initial licenses shall include, but not be lim-
ited to, applications for Board approval under
section 3 of the BHC Act and section 10 of
HOLA and such proceedings as may be or-
dered by the Board with respect to applica-
tions under section 18(c) of the FDIA. In such
initial licensing proceedings, the procedures
set forth in subpart A of this part shall apply,
except that the Board may designate a Board
Counsel to represent the Board in a
nonadversary capacity for the purpose of de-
veloping for the record information relevant to
the issues to be determined by the Presiding
Officer and the Board. In such proceedings,
Board Counsel shall be considered to be a
decisional employee for purposes of sections
263.9 and 263.40 of subpart A.
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