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SUBPART A—GENERAL
MEMBERSHIP AND BRANCHING
REQUIREMENTS

SECTION 208.1—Authority, Purpose,
and Scope

(a) Authority. Subpart A of Regulation H (12
CFR 208, subpart A) is issued by the Board
of Governors of the Federal Reserve System
(Board) under 12 U.S.C. 24, 36; sections 9,
11, 21, 25, and 25A of the Federal Reserve
Act (12 U.S.C. 321-338a, 248(a), 248(c), 481-
486, 601, and 611); sections 1814, 1816,
1818, 18310, 1831p-1, 1831r-1, and 1835a of
the Federal Deposit Insurance Act (FDI Act)
(12 U.S.C. 1814, 1816, 1818, 18310, 1831p-1,
1831r-1, and 1835); and 12 U.S.C. 3906-3909.

(b) Purpose and scope of part 208. The re-
quirements of this part 208 govern state mem-
ber banks and state banks applying for admis-
sion to membership in the Federal Reserve
System (System) under section 9 of the Fed-
eral Reserve Act (act), except for section
208.7, which also applies to certain foreign
banks licensed by a state. This part 208 does
not govern banks eligible for membership un-
der section 2 or 19 of the act." Any bank
desiring to be admitted to the System under
the provisions of section 2 or 19 should com-
municate with the Federal Reserve Bank with
which it would like to become a member.

(c) Purpose and scope of subpart A. This
subpart A describes the eligibility require-
ments for membership of state-chartered bank-
ing institutions in the System, the general con-
ditions imposed upon members, including
capital and dividend requirements, as well as
the requirements for establishing and main-
taining branches.

! Under section 2 of the Federal Reserve Act, every
national bank in any state shall, upon commencing busi-
ness, or within 90 days after admission into the union of
the state in which it is located, become a member of the
System. Under section 19 of the Federal Reserve Act, na-
tional banks and banks organized under local laws, located
in a dependency or insular possession or any part of the
United States outside of the states of the United States and
the District of Columbia, are not required to become mem-
bers of the System but may, with the consent of the board,
become members of the System.
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SECTION 208.2—Definitions

For the purposes of this part:

(a) Board of directors means the governing
board of any institution performing the usual
functions of a board of directors.

(b) Board means the Board of Governors of
the Federal Reserve System.

(c) (1) Branch means any branch bank,
branch office, branch agency, additional of-
fice, or any branch place of business that
receives deposits, pays checks, or lends
money. A branch may include a temporary,
seasonal, or mobile facility that meets these
criteria.

(2) Branch does not include—
(i) a loan-origination facility where the
proceeds of loans are not disbursed;
(ii) an office of an affiliated or unaffili-
ated institution that provides services to
customers of the member bank on behalf
of the member bank so long as the insti-
tution is not established or operated by
the bank;
(iii) an automated teller machine;
(iv) a remote service unit;
(v) a facility to which the bank does not
permit members of the public to have
physical access for purposes of making
deposits, paying checks, or borrowing
money (such as an office established by
the bank that receives deposits only
through the mail); or
(vi) a facility that is located at the site
of, or is an extension of, an approved
main office or branch. The Board deter-
mines whether a facility is an extension
of an existing main or branch office on a
case-by-case basis.
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(d) Capital stock and surplus means, unless
otherwise provided in this part, or by statute:
(1) tier 1 and tier 2 capital included in a
member bank’s risk-based capital (as de-
fined in section 217.2 of Regulation Q);
and
(2) the balance of a member bank’s allow-
ance for loan and lease losses or adjusted
allowance for credit losses, as applicable,

not included in its tier 2 capital for calcula-
tion of risk-based capital, based on the
bank’s most recent Report of Condition and
Income filed under 12 U.S.C. 324.

(3) For a qualifying community banking or-
ganization (as defined in section 217.12 of
this chapter) that is subject to the commu-
nity bank leverage ratio framework (as de-
fined in section 217.12 of this chapter),
capital stock and surplus means the bank’s
tier 1 capital (as defined in section 217.2 of
this chapter and calculated in accordance
with section 217.12(b) of this chapter) plus
allowance for loan and lease losses or ad-
justed allowance for credit losses, as appli-
cable.

(e) Eligible bank means a member bank
that—
(1) is well capitalized as defined in subpart
D of this part;
(2) has a composite Uniform Financial In-
stitutions Rating System (CAMELS) rating
of 1 or 2;
(3) has a Community Reinvestment Act
(CRA) (12 U.S.C. 2906) rating of ‘‘out-
standing™ or “‘satisfactory’’;
(4) has a compliance rating of 1 or 2; and
(5) has no major unresolved supervisory is-
sues outstanding (as determined by the
Board or appropriate Federal Reserve Bank
in its discretion).
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(f) State bank means any bank incorporated
by special law of any state, or organized un-
der the general laws of any state, or of the
United States, including a Morris Plan bank,
or other incorporated banking institution en-
gaged in a similar business.

(g) State member bank or member bank
means a state bank that is a member of the
Federal Reserve System.

3-154
SECTION 208.3—Application and
Conditions for Membership in the
Federal Reserve System

(a) Applications for membership and stock.
(1) State banks applying for membership in
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the Federal Reserve System shall file with
the appropriate Federal Reserve Bank an
application for membership in the Federal
Reserve System and for stock in the Re-
serve Bank,” in accordance with this part
and section 262.3 of the Rules of Proce-
dure, located at 12 CFR 262.3.

(2) Board approval. If an applying bank
conforms to all the requirements of the Fed-
eral Reserve Act and this section, and is
otherwise qualified for membership, the
Board may approve its application subject
to such conditions as the Board may pre-
scribe.

(3) Effective date of membership. A state
bank becomes a member of the Federal Re-
serve System on the date its Federal Re-
serve Bank stock is credited to its account
(or its deposit is accepted, if it is a mutual
savings bank not authorized to purchase Re-
serve Bank stock) in accordance with the
Board’s Regulation I (12 CFR 209).
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(b) Factors considered in approving applica-
tions for membership. Factors given special
consideration by the Board in passing upon an
application are:

(1) Financial condition and management.

The financial history and condition of the

applying bank and the general character of

its management.

(2) Capital. The adequacy of the bank’s

capital in accordance with section 208.4,

and its future earnings prospects.

(3) Convenience and needs. The conve-

nience and needs of the community.

(4) Corporate powers. Whether the bank’s

corporate powers are consistent with the

purposes of the Federal Reserve Act.
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(c) Expedited approval for eligible banks and
bank holding companies.

(1) Availability of expedited treatment. The

2 A mutual savings bank not authorized to purchase Fed-
eral Reserve Bank stock may apply for membership evi-
denced initially by a deposit, but if the laws under which
the bank is organized are not amended at the first session
of the legislature after its admission to authorize the pur-
chase, or if the bank fails to purchase the stock within six
months of the amendment, its membership shall be termi-
nated.

expedited membership procedures described
in paragraph (c)(2) of this section are avail-
able to—
(1) an eligible bank; and
(ii) a bank that cannot be determined to
be an eligible bank because it has not
received CAMELS compliance or CRA
ratings from a bank regulatory authority,
if it is controlled by a bank holding com-
pany that meets the criteria for expedited
processing under section 225.14(c) of
Regulation Y (12 CFR 225.14(c)).
(2) Expedited procedures. A completed
membership application filed with the ap-
propriate Reserve Bank will be deemed ap-
proved on the fifteenth day after receipt of
the complete application by the Board or
appropriate Reserve Bank, unless the Board
or the appropriate Reserve Bank notifies the
bank that the application is approved prior
to that date or the Board or the appropriate
Federal Reserve Bank notifies the bank that
the application is not eligible for expedited
review for any reason, including, without
limitation, that—
(i) the bank will offer banking services
that are materially different from those
currently offered by the bank, or by the
affiliates of the proposed bank;
(ii) the bank or bank holding company
does not meet the criteria under section
208.3(c)(1);
(iii) the application contains a material
error or is otherwise deficient; or
(iv) the application raises significant su-
pervisory, compliance, policy, or legal is-
sues that have not been resolved, or a
timely substantive adverse comment is
submitted. A comment will be considered
substantive unless it involves individual
complaints, or raises frivolous, previously
considered, or wholly unsubstantiated
claims or irrelevant issues.
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(d) Conditions of membership.

(1) Safety and soundness. Each member
bank shall at all times conduct its business
and exercise its powers with due regard to
safety and soundness. Each member bank
shall comply with the Interagency Guide-
lines Establishing Standards for Safety and

5
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Soundness prescribed pursuant to section 39
of the FDI Act (12 U.S.C. 1831p-1), set
forth in appendix D-1 to this part [at
3-1579.3], and the Interagency Guidelines
Establishing Information Security Standards
prescribed pursuant to sections 501 and 505
of the Gramm-Leach-Bliley Act (15 U.S.C.
6801 and 6805) and section 216 of the Fair
and Accurate Credit Transactions Act of
2003 (15 U.S.C. 1681w), set forth in appen-
dix D-2 to this part [at 3—1571].

(2) General character of bank’s business. A
member bank may not, without the permis-
sion of the Board, cause or permit any
change in the general character of its busi-
ness or in the scope of the corporate pow-
ers it exercises at the time of admission to
membership.

(3) Compliance with conditions of member-
ship. Each member bank shall comply at all
times with this Regulation H (12 CFR 208)
and any other conditions of membership
prescribed by the Board.
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(e) Waivers.

(1) Conditions of membership. A member
bank may petition the Board to waive a
condition of membership. The Board may
grant a waiver of a condition of member-
ship upon a showing of good cause and, in
its discretion, may limit, among other items,
the scope, duration, and timing of the
waiver.
(2) Reports of affiliates. Pursuant to section
21 of the Federal Reserve Act (12 U.S.C.
486), the Board waives the requirement for
the submission of reports of affiliates of
member banks, unless such reports are spe-
cifically requested by the Board.

(f) Voluntary withdrawal from membership.
Voluntary withdrawal from membership be-
comes effective upon cancellation of the Fed-
eral Reserve Bank stock held by the member
bank, and after the bank has made due provi-
sion to pay any indebtedness due or to be-
come due to the Federal Reserve Bank in
accordance with the Board’s Regulation I (12
CFR 209).

6
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SECTION 208.4—Capital Adequacy

(a) Adequacy. A member bank’s capital, cal-
culated in accordance with part 217, shall be
at all times adequate in relation to the charac-
ter and condition liabilities and other corpo-
rate responsibilities. If at any time, in light of
all the circumstances, the bank’s capital ap-
pears inadequate in relation to its assets, li-
abilities, and responsibilities, the bank shall
increase the amount of its capital, within such
period as the Board deems reasonable, to an
amount which, in the judgment of the Board,
shall be adequate.

(b) Standards for evaluating capital adequacy.
Standards and measures, by which the Board
evaluates the capital adequacy of member
banks for risk-based capital purposes and for
leverage measurement purposes, are located in
part 217 of this chapter.
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SECTION 208.5—Dividends and Other
Distributions

(a) Definitions. For the purposes of this sec-
tion:
(1) Capital surplus means the total of sur-
plus as reportable in the bank’s Reports of
Condition and Income and surplus on per-
petual preferred stock.
(2) Permanent capital means the total of
the bank’s perpetual preferred stock and re-
lated surplus, common stock and surplus,
and minority interest in consolidated subsid-
iaries, as reportable in the Reports of Con-
dition and Income.

(b) Limitations. The limitations in this section
on the payment of dividends and withdrawal
of capital apply to all cash and property divi-
dends or distributions on common or preferred
stock. The limitations do not apply to divi-
dends paid in the form of common stock.

3-161

(c) Earnings limitations on payment of divi-
dends.

(1) A member bank may not declare or pay

a dividend if the total of all dividends de-

clared during the calendar year, including
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the proposed dividend, exceeds the sum of
the bank’s net income (as reportable in its
Reports of Condition and Income) during
the current calendar year and the retained
net income of the prior two calendar years,
unless the dividend has been approved by
the Board.

(2) “Retained net income” in a calendar
year is equal to the bank’s net income (as
reported in its Report of Condition and In-
come for such year), less any dividends de-
clared during such year’ The bank’s net
income during the current year and its re-
tained net income from the prior two calen-
dar years is reduced by any net losses in-
curred in the current or prior two years and
any required transfers to surplus or to a
fund for the retirement of preferred stock.*
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(d) Limitation on withdrawal of capital by
dividend or otherwise.
(1) A member bank may not declare or pay
a dividend if the dividend would exceed the
bank’s undivided profits as reportable on its
Reports of Condition and Income, unless
the bank has received the prior approval of
the Board and of at least two-thirds of the
shareholders of each class of stock out-
standing.
(2) A member bank may not permit any
portion of its permanent capital to be with-
drawn unless the withdrawal has been ap-
proved by the Board and by at least two-

3 In the case of dividends in excess of net income for the
year, a bank generally is not required to carry forward
negative amounts resulting from such excess. Instead, the
bank may attribute the excess to the prior two years, attrib-
uting the excess first to the earlier year and then to
theimmediately preceding year. If the excess is greater than
the bank’s previously undistributed net income for the pre-
ceding two years, prior Board approval of the dividend is
required and a negative amount would be carried forward
in future dividend calculations. However, in determining
any such request for approval, the Board could consider
any request for different treatment of such negative amount,
including advance waivers for future periods. This applies
only to earnings deficits that result from dividends declared
in excess of net income for the year and does not apply to
other types of current earnings deficits.

+ State member banks are required to comply with state-
law provisions concerning the maintenance of surplus funds
in addition to common capital. Where the surplus of a state
member bank is less than what applicable state law requires
the bank to maintain relative to its capital stock account,
the bank may be required to transfer amounts from its
undivided profits account to surplus.

thirds of the shareholders of each class of
stock outstanding.
(3) If a member bank has capital surplus in
excess of that required by law, the excess
amount may be transferred to the bank’s
undivided-profits account and be available
for the payment of dividends if—
(i) the amount transferred came from the
earnings of prior periods, excluding earn-
ings transferred as a result of stock divi-
dends;
(ii) the bank’s board of directors ap-
proves the transfer of funds; and
(iii) the transfer has been approved by
the Board.
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(e) Payment of capital distributions. All mem-
ber banks also are subject to the restrictions
on payment of capital distributions contained
in section 208.45 of subpart D of this part
implementing section 38 of the FDI Act (12
U.S.C. 18310).

(f) Compliance. A member bank shall use the
date a dividend is declared to determine com-
pliance with this section.
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SECTION 208.6—Establishment and
Maintenance of Branches

(a) Branching.
(1) To the extent authorized by state law, a
member bank may establish and maintain
branches (including interstate branches) sub-
ject to the same limitations and restrictions
that apply to the establishment and mainte-
nance of national bank branches (12 U.S.C.
36 and 1831u), except that approval of such
branches shall be obtained from the Board
rather than from the Comptroller of the
Currency.
(2) Branch applications. A state member
bank wishing to establish a branch in the
United States or its territories must file an
application in accordance with the Board’s
Rules of Procedure, located at 12 CFR
262.3, and must comply with the public-
notice and comment rules contained in
paragraphs (a)(3) and (a)(4) of this section.
Branches of member banks located in for-
7
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eign nations, in the overseas territories, de-
pendencies, and insular possessions of those
nations and of the United States, and in the
Commonwealth of Puerto Rico, are subject
to the Board’s Regulation K (12 CFR 211).
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(3) Public notice of branch applications.
(i) Location of publication. A state mem-
ber bank wishing to establish a branch in
the United States or its territories must
publish notice in a newspaper of general
circulation in the form and at the loca-
tions specified in section 262.3 of the
Rules of Procedure (12 CFR 262.3).
(ii) Contents of notice. The newspaper
notice referred to in paragraph (a)(3) of
this section shall provide an opportunity
for interested persons to comment on the
application for a period of at least 15
days.
(iii) Timing of publication. Each newspa-
per notice shall be published no more
than seven calendar days before and no
later than the calendar day on which an
application is filed with the appropriate
Reserve Bank.
(4) Public comment.

(1) Timely comments. Interested persons
may submit information and comments
regarding a branch application under sec-
tion 208.6. A comment shall be consid-
ered timely for purposes of this subpart if
the comment, together with all supple-
mental information, is submitted in writ-
ing in accordance with the Board’s Rules
of Procedure (12 CFR 262.3) and re-
ceived by the Board or the appropriate
Reserve Bank prior to the expiration of
the public comment period provided in
paragraph (a)(3)(ii) of this section.
(ii) Extension of comment period. The
Board may, in its discretion, extend the
public comment period regarding any ap-
plication under section 208.6. In the
event that an interested person requests a
copy of an application submitted under
section 208.6, the Board may, in its dis-
cretion and based on the facts and cir-
cumstances, grant such person an exten-
sion of the comment period for up to 15
calendar days.

3-166

(b) Factors considered in approving domestic-
branch applications. Factors given special
consideration by the Board in passing upon a
branch application are:

(1) Financial condition and management.

The financial history and condition of the

applying bank and the general character of

its management;

(2) Capital. The adequacy of the bank’s

capital in accordance with section 208.4,

and its future earnings prospects;

(3) Convenience and needs. The conve-

nience and needs of the community to be

served by the branch;

(4) CRA performance. In the case of

branches with deposit-taking capability, the

bank’s performance under the Community

Reinvestment Act (12 USC 2901 et seq.)

and Regulation BB (12 CFR 228); and

(5) Investment in bank premises. Whether

the bank’s investment in bank premises in

establishing the branch is consistent with

section 208.21.
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(c) Expedited approval for eligible banks and
bank holding companies.
(1) Availability of expedited treatment. The
expedited branch-application procedures de-
scribed in paragraph (c)(2) of this section
are available to—
(i) an eligible bank; and
(i) a bank that cannot be determined to
be an eligible bank because it has not
received CAMELS compliance or CRA
ratings from a bank regulatory authority,
if it is controlled by a bank holding com-
pany that meets the criteria for expedited
processing under section 225.14(c) of
Regulation Y (12 CFR 225.14(c)).
(2) Expedited procedures. A completed
domestic-branch application filed with the
appropriate Reserve Bank will be deemed
approved on the fifth day after the close of
the comment period, unless the Board or
the appropriate Reserve Bank notifies the
bank that the application is approved prior
to that date (but in no case will an applica-
tion be approved before the third day after
the close of the public comment period) or
the Board or the appropriate Federal Re-
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serve Bank notifies the bank that the appli-
cation is not eligible for expedited review
for any reason, including, without limita-
tion, that—
(i) the bank or bank holding company
does not meet the criteria under section
208.6(c)(1);
(i1) the application contains a material er-
ror or is otherwise deficient; or
(iii) the application or the notice required
under paragraph (a)(3) of this section
raises significant supervisory, Community
Reinvestment Act, compliance, policy, or
legal issues that have not been resolved,
or a timely substantive adverse comment
is submitted. A comment will be consid-
ered substantive unless it involves indi-
vidual complaints, or raises frivolous,
previously considered, or wholly unsub-
stantiated claims or irrelevant issues.

3-168
(d) Consolidated applications.

(1) Proposed branches; notice of branch
opening. A member bank may seek ap-
proval in a single application or notice for
any branches that it proposes to establish
within one year after the approval date. The
bank shall, unless notification is waived,
notify the appropriate Reserve Bank not
later than 30 days after opening any branch
approved under a consolidated application.
A bank is not required to open a branch
approved under either a consolidated or
single branch application.
(2) Duration of branch approval. Branch
approvals remain valid for one year unless
the Board or the appropriate Reserve Bank
notifies the bank that in its judgment, based
on reports of condition, examinations, or
other information, there has been a change
in the bank’s condition, financial or other-
wise, that warrants reconsideration of the
approval.
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(e) Branch closings. A member bank shall
comply with section 42 of the FDI Act (FDI
Act), 12 USC 1831r-1, with regard to branch
closings.

(f) Branch relocations. A relocation of an ex-

isting branch does not require filing a branch
application. A relocation of an existing branch,
for purposes of determining whether to file a
branch application, is a movement that does
not substantially affect the nature of the
branch’s business or customers served.
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SECTION 208.7—Prohibition Against
Use of Interstate Branches Primarily for
Deposit Production

(a) Purpose and scope.

(1) Purpose. The purpose of this section is

to implement section 109 (12 USC 1835a)

of the Riegle-Neal Interstate Banking and

Branching Efficiency Act of 1994 (Interstate

Act).

(2) Scope.
(i) This section applies to any state
member bank that has operated a covered
interstate branch for a period of at least
one year, and any foreign bank that has
operated a covered interstate branch li-
censed by a state for a period of at least
one year.
(ii) This section describes the require-
ments imposed under 12 USC 1835a,
which requires the appropriate federal
banking agencies (the Board, the Office
of the Comptroller of the Currency, and
the Federal Deposit Insurance Corpora-
tion) to prescribe uniform rules that pro-
hibit a bank from using any authority to
engage in interstate branching pursuant to
the Interstate Act, or any amendment
made by the Interstate Act to any other
provision of law, primarily for the pur-
pose of deposit production.
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(b) Definitions. For purposes of this section,
the following definitions apply:
(1) Bank means, unless the context indi-
cates otherwise—
(i) a state member bank as that term is
defined in 12 USC 1813(d)(2); and
(i) a foreign bank as that term is defined
in 12 USC 3101(7) and 12 CFR 211.21.
(2) Covered interstate branch means—
(i) any branch of a state member bank,

9
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and any uninsured branch of a foreign
bank licensed by a state, that—
(A) is established or acquired outside
the bank’s home state pursuant to the
interstate branching authority granted
by the Interstate Act or by any amend-
ment made by the Interstate Act to any
other provision of law; or
(B) could not have been established or
acquired outside of the bank’s home
state but for the establishment or ac-
quisition of a branch described in para-
graph (b)(2)(i) of this section; and
(i) any bank or branch of a bank con-
trolled by an out-of-state bank holding
company.
(3) Home state means—
(1) with respect to a state bank, the state
that chartered the bank;
(i) with respect to a national bank, the
state in which the main office of the
bank is located;
(iii) with respect to a bank holding com-
pany, the state in which the total deposits
of all banking subsidiaries of such com-
pany are the largest on the later of—
(A) July 1, 1966; or
(B) the date on which the company
becomes a bank holding company un-
der the Bank Holding Company Act.
(iv) with respect to a foreign bank—
(A) for purposes of determining
whether a U.S. branch of a foreign
bank is a covered interstate branch, the
home state of the foreign bank as de-
termined in accordance with 12 USC
3103(c) and 12 CFR 211.22; and
(B) for purposes of determining
whether a branch of a U.S. bank con-
trolled by a foreign bank is a covered
interstate branch, the state in which the
total deposits of all banking subsidiar-
ies of such foreign bank are the largest
on the later of—
(1) July 1, 1966; or
(2) the date on which the foreign
bank becomes a bank holding com-
pany under the Bank Holding Com-
pany Act.
(4) Host state means a state in which a
covered interstate branch is established or
acquired.
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(5) Host state loan-to-deposit ratio gener-
ally means, with respect to a particular host
state, the ratio of total loans in the host
state relative to total deposits from the host
state for all banks (including institutions
covered under the definition of “bank” in
12 USC 1813(a)(1)) that have that state as
their home state, as determined and updated
periodically by the appropriate federal
banking agencies and made available to the
public.

(6) Out-of-state bank holding company
means, with respect to any state, a bank
holding company whose home state is an-
other state.

(7) State means state as that term is defined
in 12 USC 1813(a)(3).

(8) Statewide loan-to-deposit ratio means,
with respect to a bank, the ratio of the
bank’s loans to its deposits in a state in
which the bank has one or more covered
interstate branches, as determined by the
Board.
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(¢) Loan-to-deposit ratio screen.

(1) Application of screen. Beginning no
earlier than one year after a covered inter-
state branch is acquired or established, the
Board will consider whether the bank’s
statewide loan-to-deposit ratio is less than
50 percent of the relevant host state loan-to-
deposit ratio.
(2) Results of screen.
(i) If the Board determines that the
bank’s statewide loan-to-deposit ratio is
50 percent or more of the host-state loan-
to-deposit ratio, no further consideration
under this section is required.
(ii) If the Board determines that the
bank’s statewide loan-to-deposit ratio is
less than 50 percent of the host-state
loan-to-deposit ratio, or if reasonably
available data are insufficient to calculate
the bank’s statewide loan-to-deposit ratio,
the Board will make a credit-needs deter-
mination for the bank as provided in
paragraph (d) of this section.
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(d) Credit-needs determination.
(1) In general. The Board will review the
loan portfolio of the bank and determine
whether the bank is reasonably helping to
meet the credit needs of the communities in
the host state that are served by the bank.
(2) Guidelines. The Board will use the fol-
lowing considerations as guidelines when
making the determination pursuant to para-
graph (d)(1) of this section:
(i) whether covered interstate branches
were formerly part of a failed or failing
depository institution;
(ii)) whether covered interstate branches
were acquired under circumstances where
there was a low loan-to-deposit ratio be-
cause of the nature of the acquired insti-
tution’s business or loan portfolio;
(iii) whether covered interstate branches
have a high concentration of commercial
or credit card lending, trust services, or
other specialized activities, including the
extent to which the covered interstate
branches accept deposits in the host state;
(iv) the Community Reinvestment Act
ratings received by the bank, if any, un-
der 12 USC 2901 et seq.;
(v) economic conditions, including the
level of loan demand, within the commu-
nities served by the covered interstate
branches;
(vi) the safe and sound operation and
condition of the bank; and
(vii) the Board’s Regulation BB, Com-
munity Reinvestment, (12 CFR 228) and
interpretations of that regulation.
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(e) Sanctions.

(1) In general. If the Board determines that
a bank is not reasonably helping to meet
the credit needs of the communities served
by the bank in the host state, and that the
bank’s statewide loan-to-deposit ratio is less
than 50 percent of the host-state loan-to-

deposit ratio, the Board—
(1) may order that a bank’s covered inter-
state branch or branches be closed unless
the bank provides reasonable assurances
to the satisfaction of the Board, after an
opportunity for public comment, that the

bank has an acceptable plan under which
the bank will reasonably help to meet the
credit needs of the communities served
by the bank in the host state; and
(i) will not permit the bank to open a
new branch in the host state that would
be considered to be a covered interstate
branch unless the bank provides reason-
able assurances to the satisfaction of the
Board, after an opportunity for public
comment, that the bank will reasonably
help to meet the credit needs of the com-
munity that the new branch will serve.
(2) Notice prior to closure of a covered
interstate branch. Before exercising the
Board’s authority to order the bank to close
a covered interstate branch, the Board will
issue to the bank a notice of the Board’s
intent to order the closure and will schedule
a hearing within 60 days of issuing the
notice.
(3) Hearing. The Board will conduct a
hearing scheduled under paragraph (e)(2) of
this section in accordance with the provi-
sions of 12 USC 1818(h) and 12 CFR 263.

3-200
SUBPART B—INVESTMENTS AND
LOANS

SECTION 208.20—Authority, Purpose,
and Scope

(a) Authority. Subpart B of Regulation H (12
CFR 208, subpart B) is issued by the Board
of Governors of the Federal Reserve System
under 12 USC 24; sections 9, 11, and 21 of
the Federal Reserve Act (12 USC 321-338a,
248(a), 248(c), and 481-486); sections 1814,
1816, 1818, 1823(j), 18310, 1831p-1, and
1831r-1 of the FDI Act (12 USC 1814, 1816,
1818, 1823(j), 18310, 1831p-1, and 1831r-1);
and the National Flood Insurance Act of 1968
and the Flood Disaster Protection Act of 1973,
as amended (42 USC 4001-4129).

(b) Purpose and scope. This subpart B de-
scribes certain investment limitations on mem-
ber banks, statutory requirements for amortiz-
ing losses on agricultural loans and extending
credit in areas having special flood hazards, as

11
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well as the requirements for issuing letters of
credit and acceptances.

3-201
SECTION 208.21—Investments in
Premises and Securities

(a) Investment in bank premises. No state
member bank shall invest in bank premises, or
in the stock, bonds, debentures, or other such
obligations of any corporation holding the
premises of such bank, or make loans to or
upon the security of any such corporation un-
less—
(1) the bank notifies the appropriate Re-
serve Bank at least 15 days prior to such
investment and has not received notice that
the investment is subject to further review
by the end of the 15-day notice period;
(2) the aggregate of all such investments
and loans, together with the amount of any
indebtedness incurred by any such corpora-
tion that is an affiliate of the bank (as de-
fined in section 2 of the Banking Act of
1933, as amended, 12 USC 221a), is less
than or equal to the bank’s perpetual pre-
ferred stock and related surplus plus com-
mon stock plus surplus, as those terms are
defined in the FFIEC Consolidated Reports
of Condition and Income; or
(3) (1) the aggregate of all such investments
and loans, together with the amount of
any indebtedness incurred by any such
corporation that is an affiliate of the
bank, is less than or equal to 150 percent
of the bank’s perpetual preferred stock
and related surplus plus common stock
plus surplus, as those terms are defined
in the FFIEC Consolidated Reports of
Condition and Income; and
(i) the bank—
(A) has a CAMELS composite rating
of 1 or 2 under the Uniform Inter-
agency Bank Rating System® (or an
equivalent rating under a comparable
rating system) as of the most recent
examination of the bank; and
(B) is well capitalized and will con-

5 See 3-1575 for an explanation of the Uniform Inter-

agency Bank Rating System. (For availability, see 12 CFR
261.10(f).)
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tinue to be well capitalized, in accor-
dance with subpart D of this part, after
the investment or loan.
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(b) Investments in securities. Member banks
are subject to the same limitations and condi-
tions with respect to purchasing, selling, un-
derwriting, and holding investment securities
and stocks as are national banks under 12
U.S.C. 24, paragraph seventh. To determine
whether an obligation qualifies as an invest-
ment security for the purposes of 12 U.S.C.
24, paragraph seventh, and to calculate the
limits with respect to the purchase of such
obligations, a state member bank may look to
part 1 of the rules of the Comptroller of the
Currency (12 CFR 1) and interpretations
thereunder. A state member bank may consult
the Board for a determination with respect to
the application of 12 U.S.C. 24, paragraph
seventh, with respect to issues not addressed
in 12 CFR 1. The provisions of 12 CFR 1 do
not provide authority for a state member bank
to purchase securities of a type or amount that
the bank is not authorized to purchase under
applicable state law.
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SECTION 208.22—Community
Development and Public-Welfare
Investments

(a) Definitions. For purposes of this section:
(1) Low- or moderate-income area
means—

(i) one or more census tracts in a metro-
politan statistical area where the median
family income adjusted for family size in
each census tract is less than 80 percent
of the median family income adjusted for
family size of the metropolitan statistical
area; or

(i1) if not in a metropolitan statistical
area, one or more census tracts or block-
numbered areas where the median family
income adjusted for family size in each
census tract or block-numbered area is
less than 80 percent of the median family
income adjusted for family size of the
state.
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(2) Low- and moderate-income persons has
the same meaning as low- and moderate-
income persons as defined in 42 U.S.C.
5302(a)(20)(A).

(3) Small business means a business that
meets the size eligibility standards of 13
CFR 121.802(a)(2).
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(b) Investments not requiring prior Board ap-
proval. Notwithstanding the provisions of sec-
tion 5136 of the Revised Statutes (12 U.S.C.
24 (seventh)) made applicable to member
banks by paragraph 20 of section 9 of the
Federal Reserve Act (12 U.S.C. 335), a mem-
ber bank may make an investment, without
prior Board approval, if the following condi-
tions are met:
(1) the investment is in a corporation, lim-
ited partnership, or other entity, and
(i) the Board has determined that an in-
vestment in that entity or class of entities
is a public-welfare investment under
paragraph 23 of section 9 of the Federal
Reserve Act (12 U.S.C. 338a), or a com-
munity development investment under
Regulation Y (12 CFR 225.25(b)(6)); or
(ii) the Comptroller of the Currency has
determined, by order or regulation, that
an investment in that entity by a national
bank is a public-welfare investment under
section 5136 of the Revised Statutes (12
U.S.C. 24, eleventh); or
(iii) the entity is a community develop-
ment financial institution as defined in
section 103(5) of the Community Devel-
opment Banking and Financial Institu-
tions Act of 1994 (12 U.S.C. 4702(5)); or
(iv) the entity, directly or indirectly, en-
gages solely in or makes loans solely for
the purposes of one or more of the fol-
lowing community development activi-
ties:
(A) investing in, developing, rehabili-
tating, managing, selling, or renting
residential property if a majority of the
units will be occupied by low- and
moderate-income persons or if the
property is a ‘“‘qualified low-income
building” as defined in section 42(c)(2)
of the Internal Revenue Code (26
U.S.C. 42(c)(2));

(B) investing in, developing, rehabili-
tating, managing, selling, or renting
nonresidential real property or other
assets located in a low- or moderate-
income area and targeted towards low-
and moderate-income persons;
(C) investing in one or more small
businesses located in a low- or
moderate-income area to stimulate eco-
nomic development;
(D) investing in, developing, or other-
wise assisting job training or place-
ment facilities or programs that will be
targeted towards low- and moderate-
income persons;
(E) investing in an entity located in a
low- or moderate-income area if the
entity creates long-term employment
opportunities, a majority of which
(based on full-time equivalent posi-
tions) will be held by low- and
moderate-income persons; and
(F) providing technical assistance,
credit counseling, research, and
program-development assistance to
low- and moderate-income persons,
small businesses, or nonprofit corpora-
tions to help achieve community devel-
opment;
(2) the investment is permitted by state
law;
(3) the investment will not expose the
member bank to liability beyond the
amount of the investment;
(4) the aggregate of all such investments
of the member bank does not exceed the
sum of 5 percent of its capital stock and
surplus;
(5) the member bank is well capitalized
or adequately capitalized under section
208.43(b)(1) and (2);
(6) the member bank received a compos-
ite CAMELS rating of 1 or 2 under the
Uniform Financial Institutions Rating
System as of its most recent examination
and an overall rating of 1 or 2 as of its
most recent consumer compliance exami-
nation; and
(7) the member bank is not subject to
any written agreement, cease-and-desist
order, capital directive, prompt-corrective-
action directive, or memorandum of un-

13
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derstanding issued by the Board or a
Federal Reserve Bank.
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(c) Notice to Federal Reserve Bank. Not more
than 30 days after making an investment un-
der paragraph (b) of this section, the member
bank shall advise its Federal Reserve Bank of
the investment, including the amount of the
investment and the identity of the entity in
which the investment is made.

(d) Investments requiring Board approval.
(1) With prior Board approval, a member
bank may make public-welfare investments
under paragraph 23 of section 9 of the Fed-
eral Reserve Act (12 U.S.C. 338a), other
than those specified in paragraph (b) of this
section.
(2) Requests for approval under this para-
graph (d) should include, at a minimum—
(i) the amount of the proposed invest-
ment;
(i) a description of the entity in which
the investment is to be made;
(iii) an explanation of why the invest-
ment is a public-welfare investment un-
der paragraph 23 of section 9 of the Fed-
eral Reserve Act (12 U.S.C. 338a);
(iv) a description of the member bank’s
potential liability under the proposed in-
vestment;
(v) the amount of the member bank’s ag-
gregate outstanding public-welfare invest-
ments under paragraph 23 of section 9 of
the Federal Reserve Act;
(vi) the amount of the member bank’s
capital stock and surplus; and
(vii) if the bank investment is not eli-
gible under paragraph (b) of this section,
explain the reason or reasons why it is
ineligible.
(3) The Board shall act on a request under
this paragraph (d) within 60 calendar days
of receipt of a request that meets the re-
quirements of paragraph (d)(2) of this sec-
tion, unless the Board notifies the request-
ing member bank that a longer time period
will be required.
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(e) Divestiture of investments. A member
bank shall divest itself of an investment made
under paragraph (b) or (d) of this section to
the extent that the investment exceeds the
scope of, or ceases to meet, the requirements
of paragraphs (b)(1) through (b)(4) or para-
graph (d) of this section. The divestiture shall
be made in the manner specified in 12 CFR
225.140, Regulation Y, for interests acquired
by a lending subsidiary of a bank holding
company or the bank holding company itself
in satisfaction of a debt previously contracted.
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SECTION 208.23—Agricultural Loan
Loss Amortization

(a) Definitions. For purposes of this section:
(1) Accepting official means—
(i) the Reserve Bank in whose District
the bank is located; or
(ii) The director of the Division of Bank-
ing Supervision and Regulation in cases
in which the Reserve Bank cannot deter-
mine that the bank qualifies.
(2) Agriculturally related other property
means any property, real or personal, that
the bank owned on January 1, 1983, and
any additional property that it acquired
prior to January 1, 1992, in connection with
a qualified agricultural loan. For the pur-
poses of paragraph (d) of this section, the
value of such property shall include the
amount previously charged off as a loss.
(3) Participating bank means an agricul-
tural bank (as defined in 12 U.S.C.
1823(j)(4)(A)) that, as of January 1, 1992,
had a proposal for a capital-restoration plan
accepted by an accepting official and re-
ceived permission from the accepting offi-
cial, subject to paragraphs (d) and (e) of
this section, to amortize losses in accor-
dance with paragraphs (b) and (c) of this
section.
(4) Qualified agricultural loan means—
(i) loans that finance agricultural produc-
tion or are secured by farm land for pur-
poses of Schedule RC-C of the FFIEC
Consolidated Report of Condition or such
other comparable schedule;
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(ii) loans secured by farm machinery;
(iii) other loans that a bank proves to be
sufficiently related to agriculture for clas-
sification as an agricultural loan by the
Board; and

(iv) the remaining unpaid balance of any
loans described in paragraphs (a)(4)(),
(i), and (iii) of this section that have
been charged off since January 1, 1984,
and that qualify for deferral under this
section.
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(b) (1) Provided there is no evidence that the
loss resulted from fraud or criminal abuse
on the part of the bank, the officers, direc-
tors, or principal shareholders, a participat-
ing bank may amortize in its Reports of
Condition and Income—
(1) any loss on a qualified agricultural
loan that the bank would be required to
reflect in its financial statements for any
period between and including 1984 and
1991; or
(ii) any loss that the bank would be re-
quired to reflect in its financial state-
ments for any period between and includ-
ing 1983 and 1991 resulting from a
reappraisal or sale of agriculturally re-
lated other property.
(2) Amortization under this section shall be
computed over a period not to exceed seven
years on a quarterly straight-line basis com-
mencing in the first quarter after the loan
was or is charged off so as to be fully
amortized not later than December 31,
1998.
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(c) Accounting for amortization. Any bank
that is permitted to amortize losses in accor-
dance with paragraph (b) of this section may
restate its capital and other relevant accounts
and account for future authorized deferrals
and authorization in accordance with the in-
structions to the FFIEC Consolidated Reports
of Condition and Income. Any resulting in-
crease in the capital account shall be included
in capital pursuant to part 217 of this chapter.

(d) Conditions of participation. In order for a

bank to maintain its status as a participating

bank, it shall—
(1) adhere to the approved capital plan and
obtain the prior approval of the accepting
official before making any modifications to
the plan;
(2) maintain accounting records for each
asset subject to loss deferral under the pro-
gram that document the amount and timing
of the deferrals, repayments, and authoriza-
tions;
(3) maintain the financial condition of the
bank so that it does not deteriorate to the
point where it is no longer a viable, funda-
mentally sound institution;
(4) make a reasonable effort, consistent
with safe and sound banking practices, to
maintain in its loan portfolio a percentage
of agricultural loans, including agricultur-
ally related other property, not less than the
percentage of such loans in its loan portfo-
lio on January 1, 1986; and
(5) provide the accepting official, upon re-
quest, with any information the accepting
official deems necessary to monitor the
bank’s amortization, its compliance with the
conditions of participation, and its contin-
ued eligibility.
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(e) Revocation of eligibility for loss amortiza-
tion. The failure to comply with any condition
in an acceptance, with the capital-restoration
plan, or with the conditions stated in para-
graph (d) of this section, is grounds for revo-
cation of acceptance for loss amortization and
for an administrative action against the bank
under 12 U.S.C. 1818(b). In addition, accep-
tance of a bank for loss amortization shall not
foreclose any administrative action against the
bank that the Board may deem appropriate.

(f) Expiration date. The terms of this section
will no longer be in effect as of January 1,
1999.

3-211
SECTION 208.24—TI etters of Credit and
Acceptances

(a) Standby letters of credit. For the purpose
of this section, standby letters of credit in-
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clude every letter of credit (or similar arrange-
ment however named or designated) that rep-
resents an obligation to the beneficiary on the
part of the issuer—
(1) to repay money borrowed by or ad-
vanced to or for the account of the account
party; or
(2) to make payment on account of any
evidence of indebtedness undertaken by the
account party; or
(3) to make payment on account of any
default by the party procuring the issuance
of the letter of credit in the performance of
an obligation.®

(b) Ineligible acceptance. An ineligible accep-
tance is a time draft accepted by a bank,
which does not meet the requirements for dis-
count with a Federal Reserve Bank.
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(¢) Bank’s lending limits. Standby letters of
credit and ineligible acceptances count toward
member bank’s lending limits imposed by
state law.

(d) Exceptions. A standby letter of credit or
ineligible acceptance is not subject to the re-
strictions set forth in paragraph (c) of this
section if prior to or at the time of issuance of
the credit—
(1) the issuing bank is paid an amount
equal to the bank’s maximum liability under
the standby letter of credit; or
(2) the party procuring the issuance of a
letter of credit or ineligible acceptance has
set aside sufficient funds in a segregated,
clearly earmarked deposit account to cover
the bank’s maximum liability under the
standby letter of credit or ineligible accep-
tance.

3-213
SECTION 208.25—Loans in Areas
Having Special Flood Hazards

© A standby letter of credit does not include (1) commer-
cial letters of credit and similar instruments, where the
issuing bank expects the beneficiary to draw upon the is-
suer, and which do not guaranty payment of a money
obligation, or (2) a guaranty or similar obligation issued by
a foreign branch in accordance with and subject to the
limitations of 12 CFR 211 (Regulation K).

16

(a) Purpose and scope.

(1) Purpose. The purpose of this section is
to implement the requirements of the Na-
tional Flood Insurance Act of 1968 and the
Flood Disaster Protection Act of 1973, as
amended (42 U.S.C. 4001-4129).

(2) Scope. This section, except for para-
graphs (f) and (h) of this section, applies to
loans secured by buildings or mobile homes
located or to be located in areas determined
by the Administrator of the Federal Emer-
gency Management Agency to have special
flood hazards. Paragraphs (f) and (h) of this
section apply to loans secured by buildings
or mobile homes, regardless of location.
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(b) Definitions. For purposes of this section:

(1) Act means the National Flood Insurance
Act of 1968, as amended (42 U.S.C. 4001-
4129).
(2) Administrator of FEMA means the Ad-
ministrator of the Federal Emergency Man-
agement Agency.
(3) Building means a walled and roofed
structure, other than a gas or liquid storage
tank, that is principally above ground and
affixed to a permanent site, and a walled
and roofed structure while in the course of
construction, alteration, or repair.
(4) Community means a State or a political
subdivision of a State that has zoning and
building code jurisdiction over a particular
area having special flood hazards.
(5) Designated loan means a loan secured
by a building or mobile home that is lo-
cated or to be located in a special flood
hazard area in which flood insurance is
available under the Act.
(6) Mobile home means a structure, trans-
portable in one or more sections, that is
built on a permanent chassis and designed
for use with or without a permanent foun-
dation when attached to the required utili-
ties. The term mobile home does not in-
clude a recreational vehicle. For purposes
of this section, the term mobile home means
a mobile home on a permanent foundation.
The term mobile home includes a manufac-
tured home as that term is used in the
NFIP.
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(7) Mutual aid society means an organiza-
tion—
(i) Whose members share a common re-
ligious, charitable, educational, or frater-
nal bond;
(i1) That covers losses caused by damage
to members’ property pursuant to an
agreement, including damage caused by
flooding, in accordance with this com-
mon bond; and
(iii) That has a demonstrated history of
fulfilling the terms of agreements to
cover losses to members’ property caused
by flooding.
(8) NFIP means the National Flood Insur-
ance Program authorized under the Act.
(9) Private flood insurance means an insur-
ance policy that:
(i) Is issued by an insurance company
that is:
(A) Licensed, admitted, or otherwise
approved to engage in the business of
insurance by the insurance regulator of
the State or jurisdiction in which the
property to be insured is located; or
(B) Recognized, or not disapproved, as
a surplus lines insurer by the insurance
regulator of the State or jurisdiction in
which the property to be insured is
located in the case of a policy of dif-
ference in conditions, multiple peril, all
risk, or other blanket coverage insuring
nonresidential commercial property;
(ii) Provides flood insurance coverage
that is at least as broad as the coverage
provided under an SFIP for the same
type of property, including when consid-
ering deductibles, exclusions, and condi-
tions offered by the insurer. To be at least
as broad as the coverage provided under

(C) Contain deductibles no higher than
the specified maximum, and include
similar non-applicability provisions, as
under an SFIP, for any total policy
coverage amount up to the maximum
available under the NFIP at the time
the policy is provided to the lender;
(D) Provide coverage for direct physi-
cal loss caused by a flood and may
only exclude other causes of loss that
are excluded in an SFIP. Any exclu-
sions other than those in an SFIP may
pertain only to coverage that is in ad-
dition to the amount and type of cover-
age that could be provided by an SFIP
or have the effect of providing broader
coverage to the policyholder; and
(E) Not contain conditions that narrow
the coverage provided in an SFIP;
(iii) Includes all of the following:
(A) A requirement for the insurer to
give written notice 45 days before can-
cellation or non-renewal of flood insur-
ance coverage to:
(1) The insured; and
(2) The member bank that made the
designated loan secured by the prop-
erty covered by the flood insurance,
or the servicer acting on its behalf;
(B) Information about the availability
of flood insurance coverage under the
NFIP;
(C) A mortgage interest clause similar
to the clause contained in an SFIP; and
(D) A provision requiring an insured to
file suit not later than one year after
the date of a written denial of all or
part of a claim under the policy; and
(iv) Contains cancellation provisions that
are as restrictive as the provisions con-
tained in an SFIP.

an SFIP, the policy must, at a minimum:
(A) Define the term ‘“‘flood” to in-
clude the events defined as a “flood”
in an SFIP;
(B) Contain the coverage specified in
an SFIP, including that relating to
building property coverage; personal
property coverage, if purchased by the
insured mortgagor(s); other coverages;
and increased cost of compliance cov-
erage;

(10) Residential improved real estate means
real estate upon which a home or other
residential building is located or to be lo-
cated.
(11) Servicer means the person responsible
for:
(i) Receiving any scheduled, periodic
payments from a borrower under the
terms of a loan, including amounts for
taxes, insurance premiums, and other

17
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charges with respect to the property se-
curing the loan; and
(ii)) Making payments of principal and
interest and any other payments from the
amounts received from the borrower as
may be required under the terms of the
loan.
(12) SFIP means, for purposes of paragraph
(b)(9) of this section, a standard flood in-
surance policy issued under the NFIP in
effect as of the date private flood insurance
is provided to a member bank.
(13) Special flood hazard area means the
land in the flood plain within a community
having at least a one percent chance of
flooding in any given year, as designated by
the Administrator of FEMA.
(14) Table funding means a settlement at
which a loan is funded by a contemporane-
ous advance of loan funds and an assign-
ment of the loan to the person advancing
the funds.

3-216

(¢) Requirement to purchase flood insurance
where available.

18

(1) In general. A member bank shall not
make, increase, extend, or renew any desig-
nated loan unless the building or mobile
home and any personal property securing
the loan is covered by flood insurance for
the term of the loan. The amount of insur-
ance must be at least equal to the lesser of
the outstanding principal balance of the des-
ignated loan or the maximum limit of cov-
erage available for the particular type of
property under the Act. Flood insurance
coverage under the Act is limited to the
building or mobile home and any personal
property that secures a loan and not the
land itself.
(2) Table funded loans. A member bank
that acquires a loan from a mortgage broker
or other entity through table funding shall
be considered to be making a loan for the
purposes of this section.
(3) Private flood insurance.
(i) Mandatory acceptance. A member
bank must accept private flood insurance,
as defined in paragraph (b)(9) of this sec-
tion, in satisfaction of the flood insurance
purchase requirement in paragraph (c)(1)

of this section if the policy meets the
requirements for coverage in paragraph
(c)(1) of this section.
(i) Compliance aid for mandatory ac-
ceptance. A member bank may determine
that a policy meets the definition of pri-
vate flood insurance in paragraph (b)(9)
of this section, without further review of
the policy, if the following statement is
included within the policy or as an en-
dorsement to the policy: “This policy
meets the definition of private flood in-
surance contained in 42 U.S.C.
4012a(b)(7) and the corresponding regu-
lation.”
(iii) Discretionary acceptance. A member
bank may accept a flood insurance policy
issued by a private insurer that is not
issued under the NFIP and that does not
meet the definition of private flood insur-
ance in paragraph (b)(9) of this section in
satisfaction of the flood insurance pur-
chase requirement in paragraph (c)(1) of
this section if the policy:
(A) Provides coverage in the amount
required by paragraph (c)(1) of this
section;
(B) Is issued by an insurer that is li-
censed, admitted, or otherwise ap-
proved to engage in the business of
insurance by the insurance regulator of
the State or jurisdiction in which the
property to be insured is located; or in
the case of a policy of difference in
conditions, multiple peril, all risk, or
other blanket coverage insuring non-
residential commercial property, is is-
sued by a surplus lines insurer recog-
nized, or not disapproved, by the
insurance regulator of the State or ju-
risdiction where the property to be in-
sured is located;
(C) Covers both the mortgagor(s) and
the mortgagee(s) as loss payees, except
in the case of a policy that is provided
by a condominium association, coop-
erative, homeowners association, or
other applicable group and for which
the premium is paid by the condo-
minium association, cooperative, home-
owners association, or other applicable
group as a common expense; and
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(D) Provides sufficient protection of
the designated loan, consistent with
general safety and soundness prin-
ciples, and the member bank docu-
ments its conclusion regarding suffi-
ciency of the protection of the loan in
writing.
(iv) Mutual aid societies. Notwithstand-
ing the requirements of paragraph
(c)(3)(iii) of this section, a member bank
may accept a plan issued by a mutual aid
society, as defined in paragraph (b)(7) of
this section, in satisfaction of the flood
insurance purchase requirement in para-
graph (c)(1) of this section if:
(A) The Board has determined that
such plans qualify as flood insurance
for purposes of the Act.
(B) The plan provides coverage in the
amount required by paragraph (c)(1) of
this section;
(C) The plan covers both the mortgag-
or(s) and the mortgagee(s) as loss pay-
ees; and
(D) The plan provides sufficient pro-
tection of the designated loan, consis-
tent with general safety and soundness
principles, and the member bank docu-
ments its conclusion regarding suffi-
ciency of the protection of the loan in
writing.
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marily for personal, family, or household
purposes, and not used primarily for agri
cultural, commercial, industrial, or other
business purposes;

(ii)) A structure is ‘““detached” from the
primary residential structure if it is not
joined by any structural connection to
that structure; and

(iii) ““‘Serve as a residence’ shall be
based upon the good faith determination
of the member bank that the structure is
intended for use or actually used as a
residence, which generally includes sleep-
ing, bathroom, or kitchen facilities.

(e) Escrow requirement.

(1) In general.

(i) Applicability. Except as provided in
paragraphs (e)(1)(ii) or (e)(3) of this sec-
tion, a member bank, or a servicer acting
on its behalf, shall require the escrow of
all premiums and fees for any flood in-
surance required under paragraph (c) of
this section for any designated loan se-
cured by residential improved real estate
or a mobile home that is made, increased,
extended, or renewed on or after January
1, 2016, payable with the same frequency
as payments on the designated loan are
required to be made for the duration of
the loan.

(ii) Exceptions. Paragraph (e)(1)(i) of this
section does not apply if:

(A) The loan is an extension of credit
primarily for business, commercial, or
agricultural purposes;

(d) Exemptions. The flood insurance require-
ment prescribed by paragraph (c) of this sec-
tion does not apply with respect to:

(1) Any State-owned property covered un-
der a policy of self-insurance satisfactory to
the Administrator of FEMA, who publishes
and periodically revises the list of States
falling within this exemption;
(2) Property securing any loan with an
original principal balance of $5,000 or less
and a repayment term of one year or less;
or
(3) Any structure that is a part of any resi-
dential property but is detached from the
primary residential structure of such prop-
erty and does not serve as a residence. For
purposes of this paragraph (d)(3):
(i) “A structure that is a part of a resi-
dential property” is a structure used pri-

(B) The loan is in a subordinate posi-
tion to a senior lien secured by the
same residential improved real estate
or mobile home for which the bor-
rower has obtained flood insurance
coverage that meets the requirements
of paragraph (c) of this section;
(C) Flood insurance coverage for the
residential improved real estate or mo-
bile home is provided by a policy that:
(1) Meets the requirements of para-
graph (c) of this section;
(2) Is provided by a condominium
association, cooperative, homeown-
ers association, or other applicable
group; and
19



3-217

Regulation H § 208.25

20

(3) The premium for which is paid
by the condominium association, co-
operative, homeowners association,
or other applicable group as a com-
mon expense;
(D) The loan is a home equity line of
credit;
(E) The loan is a nonperforming loan,
which is a loan that is 90 or more days
past due and remains nonperforming
until it is permanently modified or un-
til the entire amount past due, includ-
ing principal, accrued interest, and
penalty interest incurred as the result
of past due status, is collected or other-
wise discharged in full; or
(F) The loan has a term of not longer
than 12 months.
(iii) Duration of exception. If a member
bank, or a servicer acting on behalf of
the bank, determines at any time during
the term of a designated loan secured by
residential improved real estate or a mo-
bile home that is made, increased, ex-
tended, or renewed on or after January 1,
2016, that an exception under paragraph
(e)(1)(ii) of this section does not apply,
then the bank or its servicer shall require
the escrow of all premiums and fees for
any flood insurance required under para-
graph (c) of this section as soon as rea-
sonably practicable and, if applicable,
shall provide any disclosure required un-
der section 10 of the Real Estate Settle-
ment Procedures Act of 1974 (12 U.S.C.
2609) (RESPA).
(iv) Escrow account. The member bank,
or a servicer acting on its behalf, shall
deposit the flood insurance premiums and
fees on behalf of the borrower in an es-
crow account. This escrow account will
be subject to escrow requirements ad-
opted pursuant to section 10 of RESPA,
which generally limits the amount that
may be maintained in escrow accounts
for certain types of loans and requires
escrow account statements for those ac-
counts, only if the loan is otherwise sub-
ject to RESPA. Following receipt of a
notice from the Administrator of FEMA
or other provider of flood insurance that
premiums are due, the member bank, or a

servicer acting on its behalf, shall pay the
amount owed to the insurance provider
from the escrow account by the date
when such premiums are due.
(2) Notice. For any loan for which a mem-
ber bank is required to escrow under para-
graphs (e)(1) or (e)(3)(ii) of this section or
may be required to escrow under paragraph
(e)(1)(iii) of this section during the term of
the loan, the member bank, or a servicer
acting on its behalf, shall mail or deliver a
written notice with the notice provided un-
der paragraph (i) of this section informing
the borrower that the member bank is re-
quired to escrow all premiums and fees for
required flood insurance, using language
that is substantially similar to model clauses
on the escrow requirement in appendix A to
this section.
(3) Small lender exception.
(1) Qualification. Except as may be re-
quired under applicable State law, para-
graphs (e)(1), (2), and (4) of this section
do not apply to a member bank:
(A) That has total assets of less than
$1 billion as of December 31 of either
of the two prior calendar years; and
(B) On or before July 6, 2012:
(1) Was not required under Federal
or State law to deposit taxes, insur-
ance premiums, fees, or any other
charges in an escrow account for the
entire term of any loan secured by
residential improved real estate or a
mobile home; and
(2) Did not have a policy of consis-
tently and uniformly requiring the
deposit of taxes, insurance premi-
ums, fees, or any other charges in an
escrow account for any loans se-
cured by residential improved real
estate or a mobile home.
(i) Change in status. If a member bank
previously qualified for the exception in
paragraph (e)(3)(i) of this section, but no
longer qualifies for the exception because
it had assets of $1 billion or more for
two consecutive calendar year ends, the
member bank must escrow premiums and
fees for flood insurance pursuant to para-
graph (e)(1) of this section for any desig-
nated loan made, increased, extended, or
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renewed on or after July 1 of the first
calendar year of changed status.
(4) Option to escrow.
(1) In general. A member bank, or a
servicer acting on its behalf, shall offer
and make available to the borrower the
option to escrow all premiums and fees
for any flood insurance required under
paragraph (c) of this section for any loan
secured by residential improved real es-
tate or a mobile home that is outstanding
on January 1, 2016, or July 1 of the first
calendar year in which the member bank
has had a change in status pursuant to
paragraph (e)(3)(ii) of this section, un-
less:
(A) The loan or the member bank
qualifies for an exception from the es-
crow requirement under paragraphs
(e)(1)(ii) or (e)(3) of this section, re-
spectively;
(B) The borrower is already escrowing
all premiums and fees for flood insur-
ance for the loan; or
(C) The member bank is required to
escrow flood insurance premiums and
fees pursuant to paragraph (e)(1) of
this section.
(ii) Notice. For any loan subject to para-
graph (e)(4)(i) of this section, the mem-
ber bank, or a servicer acting on its be-
half, shall mail or deliver to the borrower
no later than June 30, 2016, or Septem-
ber 30 of the first calendar year in which
the member bank has had a change in
status pursuant to paragraph (e)(3)(ii) of
this section, a notice in writing, or if the
borrower agrees, electronically, informing
the borrower of the option to escrow all
premiums and fees for any required flood
insurance and the method(s) by which the
borrower may request the escrow, using
language similar to the model clause in
appendix B to this section.
(iii) Timing. The member bank or
servicer must begin escrowing premiums
and fees for flood insurance as soon as
reasonably practicable after the member
bank or servicer receives the borrower’s
request to escrow.
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(f) Required use of standard flood hazard de-
termination form.

(1) Use of form. A state member bank shall
use the standard flood hazard determination
form developed by the Administrator of
FEMA when determining whether the build-
ing or mobile home offered as collateral
security for a loan is or will be located in a
special flood hazard area in which flood
insurance is available under the Act. The
standard flood hazard determination form
may be used in a printed, computerized, or
electronic manner. A state member bank
may obtain the standard flood hazard deter-
mination form from FEMA’s Web site at
www.fema.gov.

(2) Retention of form. A state member bank
shall retain a copy of the completed stan-
dard flood hazard determination form, in
either hard copy or electronic form, for the
period of time the state member bank owns
the loan.

(g) Force placement of flood insurance.

(1) Notice and purchase of coverage. If a
member bank, or a servicer acting on behalf
of the bank, determines at any time during
the term of a designated loan, that the
building or mobile home and any personal
property securing the designated loan is not
covered by flood insurance or is covered by
flood insurance in an amount less than the
amount required under paragraph (c) of this
section, then the member bank or its
servicer shall notify the borrower that the
borrower should obtain flood insurance, at
the borrower’s expense, in an amount at
least equal to the amount required under
paragraph (c) of this section, for the re-
maining term of the loan. If the borrower
fails to obtain flood insurance within 45
days after notification, then the member
bank or its servicer shall purchase insurance
on the borrower’s behalf. The member bank
or its servicer may charge the borrower for
the cost of premiums and fees incurred in
purchasing the insurance, including premi-
ums or fees incurred for coverage beginning
on the date on which flood insurance cover-
age lapsed or did not provide a sufficient
coverage amount.
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(2) Termination of force-placed insurance.
(i) Termination and refund. Within 30
days of receipt by a member bank, or a
servicer acting on its behalf, of a confir-
mation of a borrower’s existing flood in-
surance coverage, the member bank or its
servicer shall:

(A) Notify the insurance provider to
terminate any insurance purchased by
the member bank or its servicer under
paragraph (g)(1) of this section; and
(B) Refund to the borrower all premi-
ums paid by the borrower for any in-
surance purchased by the member bank
or its servicer under paragraph (g)(1)
of this section during any period dur-
ing which the borrower’s flood insur-
ance coverage and the insurance cover-
age purchased by the member bank or
its servicer were each in effect, and
any related fees charged to the bor-
rower with respect to the insurance
purchased by the member bank or its
servicer during such period.
(i1) Sufficiency of demonstration. For
purposes of confirming a borrower’s ex-
isting flood insurance coverage under
paragraph (g)(2) of this section, a mem-
ber bank or its servicer shall accept from
the borrower an insurance policy declara-
tions page that includes the existing flood
insurance policy number and the identity
of, and contact information for, the insur-
ance company or agent.
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(h) Determination fees.
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(1) General. Notwithstanding any Federal
or State law other than the Flood Disaster
Protection Act of 1973, as amended (42
U.S.C. 4001-4129), any member bank, or a
servicer acting on behalf of the bank, may
charge a reasonable fee for determining
whether the building or mobile home secur-
ing the loan is located or will be located in
a special flood hazard area. A determination
fee may also include, but is not limited to,
a fee for life-of-loan monitoring.

(2) Borrower fee. The determination fee au-
thorized by paragraph (h)(1) of this section
may be charged to the borrower if the de-
termination:

(1) Is made in connection with a making,
increasing, extending, or renewing of the
loan that is initiated by the borrower;
(i1) Reflects the Administrator of
FEMA'’s revision or updating of flood
plain areas or flood-risk zones;
(iii) Reflects the Administrator of
FEMA'’s publication of a notice or com-
pendium that:
(A) Affects the area in which the
building or mobile home securing the
loan is located; or
(B) By determination of the Adminis-
trator of FEMA, may reasonably re-
quire a determination whether the
building or mobile home securing the
loan is located in a special flood haz-
ard area; or
(iv) Results in the purchase of flood in-
surance coverage by the lender or its
servicer on behalf of the borrower under
paragraph (g) of this section.
(3) Purchaser or transferee fee. The deter-
mination fee authorized by paragraph (h)(1)
of this section may be charged to the pur-
chaser or transferee of a loan in the case of
the sale or transfer of the loan.
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(1) Notice of special flood hazards and avail-
ability of Federal disaster relief assistance.
When a member bank makes, increases, ex-
tends, or renews a loan secured by a building
or a mobile home located or to be located in a
special flood hazard area, the bank shall mail
or deliver a written notice to the borrower and
to the servicer in all cases whether or not
flood insurance is available under the Act for
the collateral securing the loan.

(1) Contents of notice. The written notice
must include the following information:
(i) A warning, in a form approved by the
Administrator of FEMA, that the building
or the mobile home is or will be located
in a special flood hazard area;
(i) A description of the flood insurance
purchase requirements set forth in section
102(b) of the Flood Disaster Protection
Act of 1973, as amended (42 U.S.C.
4012a(b));
(iii) A statement, where applicable, that
flood insurance coverage is available
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from private insurance companies that is-
sue standard flood insurance policies on
behalf of the NFIP or directly from the
NFIP;

(iv) A statement that flood insurance that
provides the same level of coverage as a
standard flood insurance policy under the
NFIP also may be available from a pri-
vate insurance company that issues poli-
cies on behalf of the company;

(v) A statement that the borrower is en-
couraged to compare the flood insurance
coverage, deductibles, exclusions, condi-
tions, and premiums associated with
flood insurance policies issued on behalf
of the NFIP and policies issued on behalf
of private insurance companies and that
the borrower should direct inquiries re-
garding the availability, cost, and com-
parisons of flood insurance coverage to
an insurance agent; and

(vi) A statement whether Federal disaster
relief assistance may be available in the
event of damage to the building or mo-
bile home caused by flooding in a Feder-
ally declared disaster.
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(2) Timing of notice. The member bank
shall provide the notice required by para-
graph (i)(1) of this section to the borrower
within a reasonable time before the comple-
tion of the transaction, and to the servicer
as promptly as practicable after the bank
provides notice to the borrower and in any
event no later than the time the bank pro-
vides other similar notices to the servicer
concerning hazard insurance and taxes. No-
tice to the servicer may be made electroni-
cally or may take the form of a copy of the
notice to the borrower.
(3) Record of receipt. The member bank
shall retain a record of the receipt of the
notices by the borrower and the servicer for
the period of time the bank owns the loan.
(4) Alternate method of notice. Instead of
providing the notice to the borrower re-
quired by paragraph (i)(1) of this section, a
member bank may obtain satisfactory writ-
ten assurance from a seller or lessor that,
within a reasonable time before the comple-
tion of the sale or lease transaction, the

seller or lessor has provided such notice to
the purchaser or lessee. The member bank
shall retain a record of the written assur-
ance from the seller or lessor for the period
of time the bank owns the loan.

(5) Use of sample form of notice. A mem-
ber bank will be considered to be in com-
pliance with the requirement for notice to
the borrower of this paragraph (i) of this
section by providing written notice to the
borrower containing the language presented
in appendix A of this section within a rea-
sonable time before the completion of the
transaction. The notice presented in appen-
dix A of this section satisfies the borrower
notice requirements of the Act.
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(j) Notice of servicer’s identity.

(1) Notice requirement. When a member
bank makes, increases, extends, renews,
sells, or transfers a loan secured by a build-
ing or mobile home located or to be located
in a special flood hazard area, the bank
shall notify the Administrator of FEMA (or
the Administrator’s designee) in writing of
the identity of the servicer of the loan. The
Administrator of FEMA has designated the
insurance provider to receive the member
bank’s notice of the servicer’s identity. This
notice may be provided electronically if
electronic transmission is satisfactory to the
Administrator of FEMA’s designee.

(2) Transfer of servicing rights. The mem-
ber bank shall notify the Administrator of
FEMA (or the Administrator’s designee) of
any change in the servicer of a loan de-
scribed in paragraph (j)(1) of this section
within 60 days after the effective date of
the change. This notice may be provided
electronically if electronic transmission is
satisfactory to the Administrator of FEMA’s
designee. Upon any change in the servicing
of a loan described in paragraph (j)(1) of
this section, the duty to provide notice un-
der this paragraph (j)(2) of this section shall
transfer to the transferee servicer.
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Appendix A to Section 208.25—Sample
Form of Notice of Special Flood
Hazards and Availability of Federal
Disaster Relief Assistance

Notice of Special Flood Hazards
and Availability of Federal
Disaster Relief Assistance
We are giving you this notice to inform you
that:
The building or mobile home securing the
loan for which you have applied is or will
be located in an area with special flood
hazards.
The area has been identified by the Director
of the Federal Emergency Management
Agency (FEMA) as a special flood hazard
area using FEMA’s Flood Insurance Rate
Map or the Flood Hazard Boundary Map
for the following community: ____ .
This area has a one percent (1%) chance of
a flood equal to or exceeding the base flood
elevation (a 100-year flood) in any given
year. During the life of a 30-year mortgage
loan, the risk of a 100-year flood in a spe-
cial flood hazard area is 26 percent (26%).
Federal law allows a lender and borrower
jointly to request the Administrator of
FEMA to review the determination of
whether the property securing the loan is
located in a special flood hazard area. If
you would like to make such a request,
please contact us for further information.
The community in which the property
securing the loan is located participates in the
National Flood Insurance Program (NFIP).
Federal law will not allow us to make you the
loan that you have applied for if you do not
purchase flood insurance. The flood insurance
must be maintained for the life of the loan. If
you fail to purchase or renew flood insurance
on the property, Federal law authorizes and
requires us to purchase the flood insurance for
you at your expense.

* At a minimum, flood insurance purchased
must cover the lesser of:
(1) the outstanding principal balance of the
loan; or
(2) the maximum amount of coverage al-
lowed for the type of property under the
NFIP.
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Flood insurance coverage under the NFIP
is limited to the building or mobile home
and any personal property that secures
your loan and not the land itself.

* Federal disaster relief assistance (usually in
the form of a low-interest loan) may be
available for damages incurred in excess of
your flood insurance if your community’s
participation in the NFIP is in accordance
with NFIP requirements.

* Although you may not be required to
maintain flood insurance on all structures,
you may still wish to do so, and your
mortgage lender may still require you to
do so to protect the collateral securing the
mortgage. If you choose not to maintain
flood insurance on a structure and it
floods, you are responsible for all flood
losses relating to that structure.

Auvailability of Private Flood Insurance
Coverage

Flood insurance coverage under the NFIP may
be purchased through an insurance agent who
will obtain the policy either directly through
the NFIP or through an insurance company
that participates in the NFIP. Flood insurance
that provides the same level of coverage as a
standard flood insurance policy under the
NFIP may be available from private insurers
that do not participate in the NFIP. You
should compare the flood insurance coverage,
deductibles, exclusions, conditions, and premi-
ums associated with flood insurance policies
issued on behalf of the NFIP and policies
issued on behalf of private insurance compa-
nies and contact an insurance agent as to the
availability, cost, and comparisons of flood in-
surance coverage.

[Escrow Requirement for Residential Loans

Federal law may require a lender or its
servicer to escrow all premiums and fees for
flood insurance that covers any residential
building or mobile home securing a loan that
is located in an area with special flood haz-
ards. If your lender notifies you that an es-
crow account is required for your loan, then
you must pay your flood insurance premiums
and fees to the lender or its servicer with the
same frequency as you make loan payments
for the duration of your loan. These premiums



Regulation H § 208.31

3-251

and fees will be deposited in the escrow ac-
count, which will be used to pay the flood
insurance provider.]

Flood insurance coverage under the
NFIP is not available for the property securing
the loan because the community in which the
property is located does not participate in the
NFIP. In addition, if the non-participating
community has been identified for at least one
year as containing a special flood hazard area,
properties located in the community will not
be eligible for Federal disaster relief assis-
tance in the event of a Federally declared
flood disaster.
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Appendix B to Section 208.25—Sample
Clause for Option to Escrow for
Outstanding Loans

Escrow Option Clause

You have the option to escrow all premiums
and fees for the payment on your flood insur-
ance policy that covers any residential build-
ing or mobile home that is located in an area
with special flood hazards and that secures
your loan. If you choose this option:

*  Your payments will be deposited in an es-
crow account to be paid to the flood insur-
ance provider.

e The escrow amount for flood insurance
will be added to the regular mortgage pay-
ment that you make to your lender or its
servicer.

¢ The payments you make into the escrow
account will accumulate over time and the
funds will be used to pay your flood insur-
ance policy when your lender or servicer
receives a notice from your flood insurance
provider that the flood insurance premium
is due.

To choose this option, follow the instruc-
tions below. If you have any questions about
the option, contact [Insert Name of Lender or
Servicer] at [Insert Contact Information].

[Insert Instructions for Selecting to Escrow]
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SUBPART C—BANK SECURITIES
AND SECURITIES-RELATED
ACTIVITIES

SECTION 208.30—Authority, Purpose,
and Scope

(a) Authority. Subpart C of Regulation H (12
CFR 208, subpart C) is issued by the Board
of Governors of the Federal Reserve System
under 12 USC 24, 92a, 93a; sections 1818
and 1831p-1(a)(2) of the FDI Act (12 USC
1818, 1831p-1(a)(2)); and sections 78b, 781(b),
781(g), 781(i), 780-4(c)(5), 780-5, 78q, 78q-1,
and 78w of the Securities Exchange Act of
1934 (15 USC 78b, 781(b), 781(g), 781(i), 780-
4(c)(5), 780-5, 78q, 78q-1, 78w).

(b) Purpose and scope. This subpart C de-
scribes the requirements imposed upon mem-
ber banks acting as transfer agents, registered
clearing agencies, or sellers of securities under
the Securities Exchange Act of 1934. This
subpart C also describes the reporting require-
ments imposed on member banks whose secu-
rities are subject to registration under the Se-
curities Exchange Act of 1934.
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SECTION 208.31—State Member Banks
as Transfer Agents

(a) The rules adopted by the Securities and
Exchange Commission (SEC) pursuant to sec-
tion 17A of the Securities Exchange Act of
1934 (15 USC 78qg-1) prescribing procedures
for registration of transfer agents for which
the SEC is the appropriate regulatory agency
(17 CFR 240.17Ac2-1) apply to member bank
transfer agents. References to the “Commis-
sion” are deemed to refer to the Board.

(b) The rules adopted by the SEC pursuant to
section 17A prescribing operational and re-
porting requirements for transfer agents (17
CFR 240.17Ac2-2 and 240.17Ad-1 through
240.17Ad-16) apply to member bank transfer
agents.
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SECTION 208.32—Notice of
Disciplinary Sanctions Imposed by
Registered Clearing Agency

(a) Notice requirement. Any member bank or
any of its subsidiaries that is a registered
clearing agency pursuant to section 17A(b) of
the Securities Exchange Act of 1934 (the act),
and that—
(1) imposes any final disciplinary sanction
on any participant therein;
(2) denies participation to any applicant; or
(3) prohibits or limits any person in respect
to access to services offered by the clearing
agency,
shall file with the Board (and the appropriate
regulatory agency, if other than the Board, for
a participant or applicant) notice thereof in the
manner prescribed in this section.
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(b) Notice of final disciplinary actions.

(1) Any registered clearing agency for
which the Board is the appropriate regula-
tory agency that takes any final disciplinary
action with respect to any participant shall
promptly file a notice thereof with the
Board in accordance with paragraph (c) of
this section. For the purposes of this para-
graph (b), “final disciplinary action” means
the imposition of any disciplinary sanction
pursuant to section 17A(b)(3)(G) of the act,
or other action of a registered clearing
agency which, after notice and opportunity
for hearing, results in final disposition of
charges of—

(i) one or more violations of the rules of

the registered clearing agency; or

(ii) acts or practices constituting a statu-

tory disqualification of a type defined in

paragraph (iv) or (v) (except prior con-

victions) of section 3(a)(39) of the act.
(2) However, if a registered clearing agency
fee schedule specifies certain charges for
errors made by its participants in giving
instructions to the registered clearing
agency which are de minimis on a per-error
basis, and whose purpose is, in part, to
provide revenues to the clearing agency to
compensate it for effort expended in begin-
ning to process an erroneous instruction,
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such error charges shall not be considered a
final disciplinary action for purposes of this
paragraph (b).
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(¢c) Contents of final-disciplinary-action no-
tice. Any notice filed pursuant to paragraph
(b) of this section shall consist of the follow-
ing, as appropriate:
(1) the name of the respondent and the re-
spondent’s last known address, as reflected
on the records of the clearing agency, and
the name of the person, committee, or other
organizational unit that brought the charges.
However, identifying information as to any
respondent found not to have violated a
provision covered by a charge may be de-
leted insofar as the notice reports the dispo-
sition of that charge and, prior to the filing
of the notice, the respondent does not re-
quest that identifying information be in-
cluded in the notice;
(2) a statement describing the investigative
or other origin of the action;
(3) as charged in the proceeding, the spe-
cific provision or provisions of the rules of
the clearing agency violated by the respon-
dent, or the statutory disqualification re-
ferred to in paragraph (b)(2) of this section,
and a statement describing the answer of
the respondent to the charges;
(4) a statement setting forth findings of fact
with respect to any act or practice in which
the respondent was charged with having en-
gaged in or omitted; the conclusion of the
clearing agency as to whether the respon-
dent violated any rule or was subject to a
statutory disqualification as charged; and a
statement of the clearing agency in support
of its resolution of the principal issues
raised in the proceedings;
(5) a statement describing any sanction im-
posed, the reasons therefor, and the date
upon which the sanction became or will
become effective; and
(6) such other matters as the clearing
agency may deem relevant.
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(d) Notice of final denial, prohibition, termi-
nation, or limitation based on qualification or
administrative rules.
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(1) Any registered clearing agency, for
which the Board is the appropriate regula-
tory agency, that takes any final action that
denies or conditions the participation of any
person, or prohibits or limits access, to ser-
vices offered by the clearing agency, shall
promptly file notice thereof with the Board
(and the appropriate regulatory agency, if
other than the Board, for the affected per-
son) in accordance with paragraph (e) of
this section; but such action shall not be
considered a final disciplinary action for
purposes of paragraph (b) of this section
where the action is based on an alleged
failure of such person to—
(i) comply with the qualification stan-
dards prescribed by the rules of the regis-
tered clearing agency pursuant to section
17A(b)(4)(B) of the act; or
(ii) comply with any administrative re-
quirements of the registered clearing
agency (including failure to pay entry or
other dues or fees, or to file prescribed
forms or reports) not involving charges
of violations that may lead to a disciplin-
ary sanction.
(2) However, no such action shall be con-
sidered final pursuant to this paragraph (d)
that results merely from a notice of such
failure to comply to the person affected, if
such person has not sought an adjudication
of the matter, including a hearing, or other-
wise exhausted the administrative remedies
within the registered clearing agency with
respect to such a matter.
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(e) Contents of notice required by paragraph
(d) of this section. Any notice filed pursuant
to paragraph (d) of this section shall consist
of the following, as appropriate:

(1) the name of each person concerned and

each person’s last known address, as re-

flected in the records of the clearing

agency;

(2) the specific grounds upon which the ac-

tion of the clearing agency was based, and

a statement describing the answer of the

person concerned;

(3) a statement setting forth findings of fact

and conclusions as to each alleged failure

of the person to comply with qualification

standards or administrative obligations, and
a statement of the clearing agency in sup-
port of its resolution of the principal issues
raised in the proceeding;

(4) the date upon which such action be-
came or will become effective; and

(5) such other matters as the clearing
agency deems relevant.
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(f) Notice of final action based on prior adju-
dicated statutory disqualifications. Any regis-
tered clearing agency for which the Board is
the appropriate regulatory agency that takes
any final action shall promptly file notice
thereof with the Board (and the appropriate
regulatory agency, if other than the Board, for
the affected person) in accordance with para-
graph (g) of this section, where the final ac-
tion—
(1) denies or conditions participation to any
person, or prohibits or limits access to ser-
vices offered by the clearing agency; and
(2) is based upon a statutory disqualifica-
tion of a type defined in paragraph (A),
(B), or (C) of section 3(a)(39) of the act,
consisting of a prior conviction, as de-
scribed in subparagraph (E) of section
3(a)(39) of the act. However, no such ac-
tion shall be considered final pursuant to
this paragraph (f) that results merely from a
notice of such disqualification to the person
affected, if such person has not sought an
adjudication of the matter, including a hear-
ing, or otherwise exhausted the administra-
tive remedies within the clearing agency
with respect to such a matter.
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(g) Contents of notice required by paragraph
(f) of this section. Any notice filed pursuant to
paragraph (f) of this section shall consist of
the following, as appropriate:

(1) the name of each person concerned and

each person’s last known address, as re-

flected in the records of the clearing

agency;

(2) a statement setting forth the principal

issues raised, the answer of any person con-

cerned, and a statement of the clearing

agency in support of its resolution of the

principal issues raised in the proceeding;
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(3) any description furnished by or on be-
half of the person concerned of the activi-
ties engaged in by the person since the ad-
judication upon which the disqualification is
based;

(4) a copy of the order or decision of the
court, appropriate regulatory agency, or
self-regulatory organization that adjudicated
the matter giving rise to the statutory dis-
qualification;

(5) the nature of the action taken and the
date upon which such action is to be made
effective; and

(6) such other matters as the clearing
agency deems relevant.

3-259
(h) Notice of summary suspension of partici-
pation. Any registered clearing agency for
which the Board is the appropriate regulatory
agency that summarily suspends or closes the
accounts of a participant pursuant to the pro-
visions of section 17A(b)(5)(C) of the act
shall, within one business day after such ac-
tion becomes effective, file notice thereof with
the Board and the appropriate regulatory
agency for the participant, if other than the
Board, of such action in accordance with
paragraph (i) of this section.

3-260

(i) Contents of notice of summary suspension.
Any notice pursuant to paragraph (h) of this
section shall contain at least the following in-
formation, as appropriate:

(1) the name of the participant concerned

and the participant’s last known address, as

reflected in the records of the clearing

agency;

(2) the date upon which the summary ac-

tion became or will become effective;

(3) if the summary action is based upon the

provisions of section 17A(b)(5)(C)(i) of the

act, a copy of the relevant order or decision

of the self-regulatory organization, if avail-

able to the clearing agency;

(4) if the summary action is based upon the

provisions of section 17A(b)(5)(C)(ii) of the

act, a statement describing the default of

any delivery of funds or securities to the

clearing agency;

(5) if the summary action is based upon the
28

provisions of section 17A(b)(5)(C)(iii) of
the act, a statement describing the financial
or operating difficulty of the participant
based upon which the clearing agency de-
termined that the suspension and closing of
accounts was necessary for the protection of
the clearing agency, its participants, credi-
tors, or investors;

(6) the nature and effective date of the sus-
pension; and

(7) such other matters as the clearing
agency deems relevant.
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SECTION 208.33—Application for Stay
or Review of Disciplinary Sanctions
Imposed by Registered Clearing Agency

(a) Stays. The rules adopted by the Securities
and Exchange Commission (SEC) pursuant to
section 19 of the Securities Exchange Act of
1934 (15 USC 78s) regarding applications by
persons for whom the SEC is the appropriate
regulatory agency for stays of disciplinary
sanctions or summary suspensions imposed by
registered clearing agencies (17 CFR
240.19d-2) apply to applications by member
banks. References to the “Commission” are
deemed to refer to the Board.

(b) Reviews. The regulations adopted by the
Securities and Exchange Commission pursuant
to section 19 of the Securities and Exchange
Act of 1934 (15 USC 78s) regarding applica-
tions by persons for whom the SEC is the
appropriate regulatory agency for reviews of
final disciplinary sanctions, denials of partici-
pation, or prohibitions or limitations of access
to services imposed by registered clearing
agencies (17 CFR 240.19d-3(a)-(f)) apply to
applications by member banks. References to
the “Commission” are deemed to refer to the
Board. The Board’s Uniform Rules of Practice
and Procedure (12 CFR 263) apply to review
proceedings under this section 208.33 to the
extent not inconsistent with this section
208.33.
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SECTION 208.34—Recordkeeping and
Confirmation of Certain Securities
Transactions Effected by State Member
Banks

(a) Exceptions and safe and sound operations.
(1) A state member bank may be excepted
from one or more of the requirements of
this section if it meets one of the following
conditions of paragraphs (a)(1)(i) through
(a)(1)(@iv) of this section:

(i) De minimis transactions. The require-
ments of paragraphs (c)(2) through (c)(4)
and paragraphs (e)(1) through (e)(3) of
this section shall not apply to banks hav-
ing an average of less than 200 securities
transactions per year for customers over
the prior three-calendar-year period, ex-
clusive of transactions in government se-
curities;
(ii) Government securities. The
recordkeeping requirements of paragraph
(c) of this section shall not apply to
banks effecting fewer than 500 govern-
ment securities brokerage transactions per
year; provided that this exception shall
not apply to government securities trans-
actions by a state member bank that has
filed a written notice, or is required to
file notice, with the Federal Reserve
Board that it acts as a government securi-
ties broker or a government securities
dealer;
(iii) Municipal securities. The municipal
securities activities of a state member
bank that are subject to regulations pro-
mulgated by the Municipal Securities
Rulemaking Board shall not be subject to
the requirements of this section; and
(iv) Foreign branches. The requirements
of this section shall not apply to the ac-
tivities of foreign branches of a state
member bank.
(2) Every state member bank qualifying for
an exemption under paragraph (a)(1) of this
section that conducts securities transactions
for customers shall, to ensure safe and
sound operations, maintain effective sys-
tems of records and controls regarding its
customer securities transactions that clearly
and accurately reflect appropriate informa-

tion and provide an adequate basis for an
audit of the information.
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(b) Definitions. For purposes of this section—

(1) Asset-backed security shall mean a se-
curity that is serviced primarily by the cash
flows of a discrete pool of receivables or
other financial assets, either fixed or revolv-
ing, that by their terms convert into cash
within a finite time period plus any rights
or other assets designed to ensure the ser-
vicing or timely distribution of proceeds to
the security holders.
(2) Collective investment fund shall mean
funds held by a state member bank as fidu-
ciary and, consistent with local law, in-
vested collectively as follows:
(i) in a common trust fund maintained by
such bank exclusively for the collective
investment and reinvestment of monies
contributed thereto by the bank in its ca-
pacity as trustee, executor, administrator,
guardian, or custodian under the Uniform
Gifts to Minors Acts; or
(i) in a fund consisting solely of assets
of retirement, pension, profit-sharing,
stock-bonus, or similar trusts which are
exempt from federal income taxation un-
der the Internal Revenue Code (26 USC).
(3) Completion of the transaction effected
by or through a state member bank shall
mean—
(i) for purchase transactions, the time
when the customer pays the bank any
part of the purchase price (or the time
when the bank makes the book-entry for
any part of the purchase price if appli-
cable); however, if the customer pays for
the security prior to the time payment is
requested or becomes due, then the trans-
action shall be completed when the bank
transfers the security into the account of
the customer; and
(i) for sale transactions, the time when
the bank transfers the security out of the
account of the customer or, if the security
is not in the bank’s custody, then the
time when the security is delivered to the
bank; however, if the customer delivers
the security to the bank prior to the time
delivery is requested or becomes due,
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then the transaction shall be completed
when the bank makes payment into the
account of the customer.
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(4) Crossing of buy and sell orders shall
mean a security transaction in which the
same bank acts as agent for both the buyer
and the seller.
(5) Customer shall mean any person or ac-
count, including any agency, trust, estate,
guardianship, or other fiduciary account, for
which a state member bank effects or par-
ticipates in effecting the purchase or sale of
securities, but shall not include a broker,
dealer, bank acting as a broker or dealer,
municipal securities broker or dealer, or is-
suer of the securities which are the subject
of the transactions.
(6) Debt security as used in paragraph (c)
of this section shall mean any security, such
as a bond, debenture, note, or any other
similar instrument which evidences a liabil-
ity of the issuer (including any security of
this type that is convertible into stock or
similar security) and fractional or participa-
tion interests in one or more of any of the
foregoing; provided, however, that securities
issued by an investment company registered
under the Investment Company Act of
1940, 15 USC 80a-1 et seq., shall not be
included in this definition.
(7) Government security shall mean—
(i) a security that is a direct obligation
of, or obligation guaranteed as to princi-
pal and interest by, the United States;
(ii) a security that is issued or guaranteed
by a corporation in which the United
States has a direct or indirect interest and
which is designated by the secretary of
the Treasury for exemption as necessary
or appropriate in the public interest or for
the protection of investors;
(iii) a security issued or guaranteed as to
principal and interest by any corporation
whose securities are designated, by stat-
ute specifically naming the corporation,
to constitute exempt securities within the
meaning of the laws administered by the
Securities and Exchange Commission; or
(iv) any put, call, straddle, option, or
privilege on a security as described in

paragraphs (b)(7)(i), (ii), or (iii) of this
section other than a put, call, straddle,
option, or privilege that is traded on one
or more national securities exchanges, or
for which quotations are disseminated
through an automated quotation system
operated by a registered securities asso-
ciation.
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(8) Investment discretion with respect to an
account shall mean if the state member
bank, directly or indirectly, is authorized to
determine what securities or other property
shall be purchased or sold by or for the
account, or makes decisions as to what se-
curities or other property shall be purchased
or sold by or for the account even though
some other person may have responsibility
for such investment decisions.
(9) Municipal security shall mean a secu-
rity which is a direct obligation of, or obli-
gation guaranteed as to principal or interest
by, a state or any political subdivision
thereof, or any agency or instrumentality of
a state or any political subdivision thereof,
or any municipal corporate instrumentality
of one or more states, or any security which
is an industrial development bond (as de-
fined in 26 USC 103(c)(2)) the interest on
which is excludable from gross income un-
der 26 USC 103(a)(1), by reason of the
application of paragraph (4) or (6) of 26
USC 103(c) (determined as if paragraphs
(4)(A), (5), and (7) were not included in 26
USC 103(c)), paragraph (1) of 26 USC
103(c) does not apply to such security.
(10) Periodic plan shall mean—
(i) a written authorization for a state
member bank to act as agent to purchase
or sell for a customer a specific security
or securities, in a specific amount (calcu-
lated in security units or dollars) or to
the extent of dividends and funds avail-
able, at specific time intervals, and set-
ting forth the commission or charges to
be paid by the customer or the manner of
calculating them (including dividend rein-
vestment plans, automatic investment
plans, and employee stock purchase
plans); or
(ii) any prearranged, automatic transfer
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or sweep of funds from a deposit account
to purchase a security, or any prear-
ranged, automatic redemption or sale of a
security with the funds being transferred
into a deposit account (including cash-
management sweep services).
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(11) Security shall mean—

(i) any note, stock, treasury stock, bond,
debenture, certificate of interest or par-
ticipation in any profit-sharing agreement
or in any oil, gas, or other mineral roy-
alty or lease, any collateral-trust certifi-
cate, preorganization certificate or sub-
scription, transferable share, investment
contract, voting-trust certificate, for a se-
curity, any put, call, straddle, option, or
privilege on any security, or group or
index of securities (including any interest
therein or based on the value thereof),
any instrument commonly known as a
“security””; or any certificate of interest
or participation in, temporary or interim
certificate for, receipt for, or warrant or
right to subscribe to or purchase, any of
the foregoing;
(ii) but does not include a deposit or
share account in a federally or state in-
sured depository institution, a loan par-
ticipation, a letter of credit or other form
of bank indebtedness incurred in the ordi-
nary course of business, currency, any
note, draft, bill of exchange, or banker’s
acceptance which has a maturity at the
time of issuance of not exceeding nine
months, exclusive of days of grace, or
any renewal thereof the maturity of
which is likewise limited, units of a col-
lective investment fund, interests in a
variable amount (master) note of a bor-
rower of prime credit, or U.S. savings
bonds.
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(c) Recordkeeping. Except as provided in
paragraph (a) of this section, every state mem-
ber bank effecting securities transactions for
customers, including transactions in govern-
ment securities, and municipal securities trans-
actions by banks not subject to registration as
municipal securities dealers, shall maintain the

following records with respect to such transac-
tions for at least three years. Nothing con-
tained in this section shall require a bank to
maintain the records required by this para-
graph in any given manner, provided that the
information required to be shown is clearly
and accurately reflected and provides an ad-
equate basis for the audit of such information.
Records may be maintained in hard copy, au-
tomated, or electronic form provided the re-
cords are easily retrievable, readily available
for inspection, and capable of being repro-
duced in a hard copy. A bank may contract
with third-party service providers, including
broker-dealers, to maintain records required
under this part:
(1) chronological records of original entry
containing an itemized daily record of all
purchases and sales of securities. The re-
cords of original entry shall show the ac-
count or customer for which each such
transaction was effected, the description of
the securities, the unit and aggregate pur-
chase or sale price (if any), the trade date
and the name or other designation of the
broker-dealer or other person from whom
purchased or to whom sold;
(2) account records for each customer
which shall reflect all purchases and sales
of securities, all receipts and deliveries of
securities, and all receipts and disburse-
ments of cash with respect to transactions
in securities for such account and all other
debits and credits pertaining to transactions
in securities;
(3) a separate memorandum (order ticket)
of each order to purchase or sell securities
(whether executed or cancelled), which
shall include—
(i) the account(s) for which the transac-
tion was effected;
(ii) whether the transaction was a market
order, limit order, or subject to special
instructions;
(iii) the time the order was received by
the trader or other bank employee re-
sponsible for effecting the transaction;
(iv) the time the order was placed with
the broker-dealer, or if there was no
broker-dealer, the time the order was ex-
ecuted or canceled;
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(v) the price at which the order was ex-

ecuted; and

(vi) the broker-dealer utilized;
(4) a record of all broker-dealers selected
by the bank to effect securities transactions
and the amount of commissions paid or al-
located to each such broker during the cal-
endar year; and
(5) a copy of the written notification re-
quired by paragraphs (d) and (e) of this
section.
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(d) Content and time of notification. Every
state member bank effecting a securities trans-
action for a customer shall give or send to
such customer either of the following types of
notifications at or before completion of the
transaction or, if the bank uses a broker-
dealer’s confirmation, within one business day
from the bank’s receipt of the broker-dealer’s
confirmation:
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(1) a copy of the confirmation of a broker-
dealer relating to the securities transaction;
and if the bank is to receive remuneration
from the customer or any other source in
connection with the transaction, and the re-
muneration is not determined pursuant to a
prior written agreement between the bank
and the customer, a statement of the source
and the amount of any remuneration to be
received; or
(2) a written notification disclosing—
(i) the name of the bank;
(ii) the name of the customer;
(iii) whether the bank is acting as agent
for such customer, as agent for both such
customer and some other person, as prin-
cipal for its own account, or in any other
capacity;
(iv) the date of execution and a state-
ment that the time of execution will be
furnished within a reasonable time upon
written request of such customer specify-
ing the identity, price, and number of
shares or units (or principal amount in
the case of debt securities) of such secu-
rity purchased or sold by such customer;
(v) the amount of any remuneration re-
ceived or to be received, directly or indi-

rectly, by any broker-dealer from such
customer in connection with the transac-
tion;
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(vi) the amount of any remuneration re-
ceived or to be received by the bank
from the customer and the source and
amount of any other remuneration to be
received by the bank in connection with
the transaction, unless remuneration is
determined pursuant to a written agree-
ment between the bank and the customer,
provided, however, in the case of govern-
ment securities and municipal securities,
this paragraph (d)(2)(vi) shall apply only
with respect to remuneration received by
the bank in an agency transaction. If the
bank elects not to disclose the source and
amount of remuneration it has or will
receive from a party other than the cus-
tomer pursuant to this paragraph
(d)(2)(vi), the written notification must
disclose whether the bank has received or
will receive remuneration from a party
other than the customer, and that the
bank will furnish within a reasonable
time the source and amount of this remu-
neration upon written request of the cus-
tomer. This election is not available,
however, if, with respect to a purchase,
the bank was participating in a distribu-
tion of that security; or with respect to a
sale, the bank was participating in a ten-
der offer for that security;
(vii) the name of the broker-dealer uti-
lized; or, where there is no broker-dealer,
the name of the person from whom the
security was purchased or to whom it
was sold, or the fact that such informa-
tion will be furnished within a reasonable
time upon written request;
(viii) in the case of a transaction in a
debt security subject to redemption be-
fore maturity, a statement to the effect
that the debt security may be redeemed
in whole or in part before maturity, that
the redemption could affect the yield rep-
resented and that additional information
is available upon request;



Regulation H § 208.34

3-271

3-270
(ix) in the case of a transaction in a debt
security effected exclusively on the basis
of a dollar price—
(A) the dollar price at which the trans-
action was effected;
(B) the yield to maturity calculated
from the dollar price; provided, how-
ever, that this paragraph (c)(2)(ix)(B)
shall not apply to a transaction in a
debt security that either has a maturity
date that may be extended by the is-
suer with a variable interest payable
thereon, or is an asset-backed security
that represents an interest in or is se-
cured by a pool of receivables or other
financial assets that are subject to con-
tinuous prepayment;
(x) in the case of a transaction in a debt
security effected on the basis of yield—
(A) the yield at which the transaction
was effected, including the percentage
amount and its characterization (e.g.,
current yield, yield to maturity, or
yield to call) and if effected at yield to
call, the type of call, the call date, and
the call price; and
(B) the dollar price calculated from
the yield at which the transaction was
effected; and
(C) if effected on a basis other than
yield to maturity and the yield to ma-
turity is lower than the represented
yield, the yield to maturity as well as
the represented yield; provided, how-
ever, that this paragraph (c)(2)(x)(C)
shall not apply to a transaction in a
debt security that either has a maturity
date that may be extended by the is-
suer with a variable interest rate pay-
able thereon, or is an asset-backed se-
curity that represents an interest in or
is secured by a pool of receivables or
other financial assets that are subject to
continuous prepayment;
(xi) in the case of a transaction in a debt
security that is an asset-backed security
which represents an interest in or is se-
cured by a pool of receivables or other
financial assets that are subject continu-
ously to prepayment, a statement indicat-
ing that the actual yield of such asset-

backed security may vary according to
the rate at which the underlying receiv-
ables or other financial assets are prepaid
and a statement of the fact that informa-
tion concerning the factors that affect
yield (including at a minimum, the esti-
mated yield, weighted average life, and
the prepayment assumptions underlying
yield) will be furnished upon written re-
quest of such customer; and

(xii) in the case of a transaction in a
debt security, other than a government
security, that the security is unrated by a
nationally recognized statistical rating or-
ganization, if that is the case.
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(e) Notification by agreement; alternative
forms and times of notification. A state mem-
ber bank may elect to use the following alter-
native procedures if a transaction is effected
for—
(1) accounts (except periodic plans) where
the bank does not exercise investment dis-
cretion and the bank and the customer agree
in writing to a different arrangement as to
the time and content of the notification;
provided, however, that such agreement
makes clear the customer’s right to receive
the written notification pursuant to para-
graph (c) of this section at no additional
cost to the customer;
(2) accounts (except collective investment
funds) where the bank exercises investment
discretion in other than an agency capacity,
in which instance the bank shall, upon re-
quest of the person having the power to
terminate the account or, if there is no such
person, upon the request of any person
holding a vested beneficial interest in such
account, give or send to such person the
written notification within a reasonable
time. The bank may charge such person a
reasonable fee for providing this informa-
tion;
(3) accounts where the bank exercises in-
vestment discretion in an agency capacity,
in which instance—
(i) the bank shall give or send to each
customer not less frequently than once
every three months an itemized statement
which shall specify the funds and securi-
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ties in the custody or possession of the
bank at the end of such period and all
debits, credits, and transactions in the
customer’s accounts during such period;
and

(i) if requested by the customer, the
bank shall give or send to each customer
within a reasonable time the written noti-
fication described in paragraph (c) of this
section. The bank may charge a reason-
able fee for providing the information de-
scribed in paragraph (c) of this section;
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(4) a collective investment fund, in which
instance the bank shall at least annually fur-
nish a copy of a financial report of the
fund, or provide notice that a copy of such
report is available and will be furnished
upon request, to each person to whom a
regular periodic accounting would ordinarily
be rendered with respect to each participat-
ing account. This report shall be based
upon an audit made by independent public
accountants or internal auditors responsible
only to the board of directors of the bank;
(5) a periodic plan, in which instance the
bank—
(1) shall (except for a cash-management
sweep service) give or send to the cus-
tomer a written statement not less than
every three months if there are no securi-
ties transactions in the account, showing
the customer’s funds and securities in the
custody or possession of the bank; all
service charges and commissions paid by
the customer in connection with the
transaction; and all other debits and cred-
its of the customer’s account involved in
the transaction; or
(i) shall for a cash-management sweep
service or similar periodic plan as de-
fined in section 208.34(b)(10)(ii) give or
send its customer a written statement in
the same form as prescribed in paragraph
(e)(3) above for each month in which a
purchase or sale of a security takes place
in a deposit account and not less than
once every three months if there are no
securities transactions in the account sub-
ject to any other applicable laws or regu-
lations;

(6) upon the written request of the cus-
tomer the bank shall furnish the information
described in paragraph (d) of this section,
except that any such information relating to
remuneration paid in connection with the
transaction need not be provided to the cus-
tomer when paid by a source other than the
customer. The bank may charge a reason-
able fee for providing the information de-
scribed in paragraph (d) of this section.
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(f) Settlement of securities transactions. All
contracts for the purchase or sale of a security
shall provide for completion of the transaction
within the number of business days in the
standard settlement cycle for the security fol-
lowed by registered broker-dealers in the
United States unless otherwise agreed to by
the parties at the time of the transaction.

(g) Securities trading policies and procedures.
Every state member bank effecting securities
transactions for customers shall establish writ-
ten policies and procedures providing—

(1) assignment of responsibility for supervi-
sion of all officers or employees who—
(i) transmit orders to or place orders with
broker-dealers;
(i1) execute transactions in securities for
customers; or
(iii) process orders for notification and/or
settlement purposes, or perform other
back-office functions with respect to se-
curities transactions effected for custom-
ers; provided that procedures established
under this paragraph (g)(1)(iii) should
provide for supervision and reporting
lines that are separate from supervision
of personnel under paragraphs (g)(1)(i)
and (g)(1)(ii) of this section;
(2) for the fair and equitable allocation of
securities and prices to accounts when or-
ders for the same security are received at
approximately the same time and are placed
for execution either individually or in com-
bination;
(3) where applicable and where permissible
under local law, for the crossing of buy and
sell orders on a fair and equitable basis to
the parties to the transaction; and
(4) that bank officers and employees who
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make investment recommendations or deci-
sions for the accounts of customers, who
participate in the determination of such rec-
ommendations or decisions, or who, in con-
nection with their duties, obtain information
concerning which securities are being pur-
chased or sold or recommended for such
action, must report to the bank, within 10
days after the end of the calendar quarter,
all transactions in securities made by them
or on their behalf, either at the bank or
elsewhere in which they have a beneficial
interest. The report shall identify the securi-
ties purchased or sold and indicate the dates
of the transactions and whether the transac-
tions were purchases or sales. Excluded
from this requirement are transactions for
the benefit of the officer or employee over
which the officer or employee has no direct
or indirect influence or control, transactions
in mutual fund shares, and all transactions
involving in the aggregate $10,000 or less
during the calendar quarter. For purposes of
this paragraph (g)(4), the term securities
does not include government securities.
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SECTION 208.35—Qualification
Requirements for Transactions in Certain
Securities

[Reserved]
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SECTION 208.36—Reporting
Requirements for State Member Banks
Subject to the Securities Exchange Act
of 1934

(a) Filing, disclosure, and other requirements.
(1) General. Except as otherwise provided
in this section, a member bank whose secu-
rities are subject to registration pursuant to
section 12(b) or section 12(g) of the Securi-
ties Exchange Act of 1934 (the 1934 act)
(15 U.S.C. 78/(b) and (g)) shall comply
with the rules, regulations, and forms ad-
opted by the Securities and Exchange Com-
mission (Commission) pursuant to—

(i) sections 10A(m), 12, 13, 14(a), 14(c),
14(d), 14(f), and 16 of the 1934 Act (15

U.S.C. 78f(m), 78/, 78m, 78n(a), (c), (d),
and (f), and 78p); and
(ii) sections 302, 303, 304, 306, 401(b),
404, 406, and 407 of the Sarbanes-Oxley
Act of 2002 (codified at 15 U.S.C. 7241,
7242, 7243, 7244, 7261, 7262, 7264, and
7265).
(2) References to the Commission. Any ref-
erences to the ““Securities and Exchange
Commission” or the “Commission” in the
rules, regulations, and forms described in
paragraph (a)(1) of this section shall with
respect to securities issued by member
banks be deemed to refer to the Board un-
less the context otherwise requires.
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(b) Elections permitted for member banks
with total assets of $150 million or less.

(1) Notwithstanding paragraph (a) of this
section or the rules and regulations promul-
gated by the Commission pursuant to the
1934 act, a member bank that has total
assets of $150 million or less as of the end
of its most recent fiscal year, and no for-
eign offices, may elect to substitute for the
financial statements required by the Com-
mission’s Form 10-Q, the balance sheet and
income statement from the quarterly report
of condition required to be filed by the
bank with the Board under section 9 of the
Federal Reserve Act (12 U.S.C. 324) (Fed-
eral Financial Institutions Examination
Council Form 033 or 034).
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(2) A member bank qualifying for and
electing to file financial statements from its
quarterly report of condition pursuant to
paragraph (b)(1) of this section in its Form
10-Q shall include earnings per share or net
loss per share data prepared in accordance
with GAAP and disclose any material con-
tingencies, as required by article 10 of the
Commission’s Regulation S-X (17 CFR
210.10-01), in the Management’s Discus-
sion and Analysis of Financial Condition
and Results of Operations section of Form
10-Q.
(3) Notwithstanding paragraph (b)(1) of this
section, a member bank may, from Decem-
ber 2, 2020, through December 31, 2021,
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make the election described in paragraph
(b)(1) of this section if it has no foreign
offices and had total assets of $150 million
or less, determined based on the lesser of
total assets as of December 31, 2019, and
total assets as of the end of the bank’s most
recent fiscal year. The relief provided under
this paragraph (b)(3) of this section does
not apply to a member bank if the Board
determines that permitting the member bank
to determine its assets in accordance with
that paragraph would not be commensurate
with the risk profile of the member bank.
When making this determination, the Board
will consider all relevant factors, including
the extent of asset growth of the member
bank since December 31, 2019; the causes
of such growth, including whether growth
occurred as a result of mergers or acquisi-
tions; whether such growth is likely to be
temporary or permanent; whether the mem-
ber bank has become involved in any addi-
tional activities since December 31, 2019;
the asset size of any parent companies; and
the type of assets held by the member bank.
In making a determination pursuant to this
paragraph (b)(3), the Board will apply no-
tice and response procedures in the same
manner and to the same extent as the notice
and response procedures in 12 CFR
263.202.
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(¢) Required filings.
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(1) Place and timing of filing. All papers
required to be filed with the Board, pursu-
ant to the 1934 act or regulations thereun-
der, shall be submitted to the Division of
Banking Supervision and Regulation, Board
of Governors of the Federal Reserve Sys-
tem, 20th Street and Constitution Avenue,
N.W., Washington, D.C. 20551. Material
may be filed by delivery to the Board,
through the mails, or otherwise. The date
on which papers are actually received by
the Board shall be the date of filing thereof
if all of the requirements with respect to the
filing have been complied with.

(2) Filing fees. No filing fees specified by
the Commission’s rules shall be paid to the
Board.

(3) Public inspection. Copies of the regis-

tration statement, definitive proxy solicita-
tion materials, reports, and annual reports to
shareholders required by this section (exclu-
sive of exhibits) shall be available for pub-
lic inspection at the Board’s offices in
Washington, D.C., as well as at the Federal
Reserve Banks of New York, Chicago, and
San Francisco and at the Reserve Bank in
the District in which the reporting bank is
located.
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(d) Confidentiality of filing. Any person filing
any statement, report, or document under the
1934 act may make written objection to the
public disclosure of any information contained
therein in accordance with the following pro-
cedure:
(1) The person shall omit from the state-
ment, report, or document, when it is filed,
the portion thereof that the person desires to
keep undisclosed (hereinafter called the
confidential portion). The person shall indi-
cate at the appropriate place in the state-
ment, report, or document that the confiden-
tial portion has been so omitted and filed
separately with the Board.
(2) The person shall file with the copies of
the statement, report, or document filed
with the Board—
(i) as many copies of the confidential
portion, each clearly marked ‘“CONFI-
DENTIAL TREATMENT,” as there are
copies of the statement, report, or docu-
ment filed with the Board. Each copy of
the confidential portion shall contain the
complete text of the item and, notwith-
standing that the confidential portion
does not constitute the whole of the an-
swer, the entire answer thereto; except
that in case the confidential portion is
part of a financial statement or schedule,
only the particular financial statement or
schedule need be included. All copies of
the confidential portion shall be in the
same form as the remainder of the state-
ment, report, or document; and
(ii) an application making objection to
the disclosure of the confidential portion.
The application shall be on a sheet or
sheets separate from the confidential por-
tion, and shall—
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(A) identify the portion of the state-

ment, report, or document that has

been omitted;

(B) include a statement of the grounds

of objection; and

(C) include the name of each ex-

change, if any, with which the state-

ment, report, or document is filed.
(3) The copies of the confidential portion
and the application filed in accordance with
this paragraph shall be enclosed in a sepa-
rate envelope marked “CONFIDENTIAL
TREATMENT” and addressed to Secretary,
Board of Governors of the Federal Reserve
System, Washington, D.C. 20551.
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(4) Pending the determination by the Board
on the objection filed in accordance with
this paragraph, the confidential portion shall
not be disclosed by the Board.
(5) If the Board determines to sustain the
objection, a notation to that effect shall be
made at the appropriate place in the state-
ment, report, or document.
(6) If the Board determines not to sustain
the objection because disclosure of the con-
fidential portion is in the public interest, a
finding and determination to that effect
shall be entered and notice of the finding
and determination sent by registered or cer-
tified mail to the person.
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(7) If the Board determines not to sustain
the objection, pursuant to paragraph (d)(6)
of this section, the confidential portion shall
be made available to the public—
(i) 15 days after notice of the Board’s
determination not to sustain the objection
has been given, as required by paragraph
(d)(6) of this section, provided that the
person filing the objection has not previ-
ously filed with the Board a written state-
ment that he intends, in good faith, to
seek judicial review of the finding and
determination; or
(i) 60 days after notice of the Board’s
determination not to sustain the objection
has been given as required by paragraph
(d)(6) of this section and the person fil-
ing the objection has filed with the Board

a written statement of intent to seek judi-
cial review of the finding and determina-
tion, but has failed to file a petition for
judicial review of the Board’s determina-
tion; or
(iii) upon final judicial determination, if
adverse to the party filing the objection.
(8) If the confidential portion is made
available to the public, a copy thereof shall
be attached to each copy of the statement,
report, or document filed with the Board.
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SECTION 208.37—Government
Securities Sales Practices

(a) Scope. This subpart is applicable to state
member banks that have filed notice as, or are
required to file notice as, government securi-
ties brokers or dealers pursuant to section 15C
of the Securities Exchange Act (15 U.S.C.
780-5) and Department of the Treasury rules
under section 15C (17 CFR 400.1(d) and
401).

(b) Definitions. For purposes of this section:
(1) Bank that is a government securities
broker or dealer means a state member
bank that has filed notice, or is required to
file notice, as a government securities bro-
ker or dealer pursuant to section 15C of the
Securities Exchange Act (15 U.S.C. 780-5)
and Department of the Treasury rules under
section 15C (17 CFR 400.1(d) and 401).
(2) Customer does not include a broker or
dealer or a government securities broker or
dealer.

(3) Government security has the same
meaning as this term has in section 3(a)(42)
of the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(42)).
(4) Non-institutional customer means any
customer other than—
(i) a bank, savings association, insurance
company, or registered investment com-
pany;
(ii) an investment adviser registered un-
der section 203 of the Investment Advis-
ers Act of 1940 (15 U.S.C. 80b-3); or
(iii) any entity (whether a natural person,
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corporation, partnership, trust, or other-
wise) with total assets of at least $50
million.

3-293
(c) Business conduct. A bank that is a govern-
ment securities broker or dealer shall observe
high standards of commercial honor and just
and equitable principles of trade in the con-
duct of its business as a government securities
broker or dealer.

(d) Recommendations to customers. In recom-
mending to a customer the purchase, sale, or
exchange of a government security, a bank
that is a government securities broker or
dealer shall have reasonable grounds for be-
lieving that the recommendation is suitable for
the customer upon the basis of the facts, if
any, disclosed by the customer as to the cus-
tomer’s other security holdings and as to the
customer’s financial situation and needs.

(e) Customer information. Prior to the execu-
tion of a transaction recommended to a non-
institutional customer, a bank that is a govern-
ment securities broker or dealer shall make
reasonable efforts to obtain information con-
cerning—

(1) the customer’s financial status;

(2) the customer’s tax status;

(3) the customer’s investment objectives;

and

(4) such other information used or consid-

ered to be reasonable by the bank in mak-

ing recommendations to the customer.
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SUBPART D—PROMPT CORRECTIVE
ACTION

SECTION 208.40—Authority, Purpose,
Scope, Other Supervisory Authority, and
Disclosure of Capital Categories

(a) Authority. Subpart D of Regulation H (12
CFR 208, subpart D) is issued by the Board
of Governers of the Federal Reserve System
(Board) under section 38 (section 38) of the
FDI Act as added by section 131 of the Fed-
eral Deposit Insurance Corporation Improve-
ment Act of 1991 (Pub. L. 102-242, 105 Stat.
2236 (1991)) (12 U.S.C. 18310).
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(b) Purpose and scope. This subpart D de-
fines the capital measures and capital levels
that are used for determining the supervisory
actions authorized under section 38 of the FDI
Act. (Section 38 of the FDI Act establishes a
framework of supervisory actions for insured
depository institutions that are not adequately
capitalized). This subpart also establishes pro-
cedures for submission and review of capital-
restoration plans and for issuance and review
of directives and orders pursuant to section
38. Certain of the provisions of this subpart
apply to officers, directors, and employees of
state member banks. Other provisions apply to
any company that controls a member bank
and to the affiliates of the member bank.
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(c) Other supervisory authority. Neither sec-
tion 38 nor this subpart in any way limits the
authority of the Board under any other provi-
sion of law to take supervisory actions to ad-
dress unsafe or unsound practices or condi-
tions, deficient capital levels, violations of
law, or other practices. Action under section
38 of the FDI Act and this subpart may be
taken independently of, in conjunction with,
or in addition to any other enforcement action
available to the Board, including issuance of
cease-and-desist orders, capital directives, ap-
proval or denial of applications or notices,
assessment of civil money penalties, or any
other actions authorized by law.

(d) Disclosure of capital categories. The as-
signment of a bank under this subpart within
a particular capital category is for purposes of
implementing and applying the provisions of
section 38. Unless permitted by the Board or
otherwise required by law, no bank may state
in any advertisement or promotional material
its capital category under this subpart or that
the Board or any other federal banking agency
has assigned the bank to a particular capital
category.

(e) Timing. The calculation of the definitions
of common equity tier 1 capital, the common
equity tier 1 risk-based capital ratio, the lever-
age ratio, the supplementary leverage ratio,
tangible equity, tier 1 capital, the tier 1 risk-
based capital ratio, total assets, total leverage
exposure, the total risk-based capital ratio, and
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total risk-weighted assets under this subpart is
subject to the timing provisions at 12 CFR
217.1(f) and the transitions at 12 CFR part
217, subpart G.
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SECTION 208.41—Definitions for
Purposes of This Subpart

For purposes of this subpart, except as modi-
fied in this section or unless the context other-
wise requires, the terms used have the same
meanings as set forth in section 38 and sec-
tion 3 of the FDI Act.

(a) Advanced approaches bank means a bank
that is described in section 217.100(b)(1) of
Regulation Q (12 CFR 217.100(b)(1)).

(b) Bank means an insured depository institu-
tion as defined in section 3 of the FDI Act
(12 U.S.C. 1813).

(c) Common equity tier 1 capital means the
amount of capital as defined in section 217.2
of Regulation Q (12 CFR 217.2).

(d) Common equity tier 1 risk-based capital
ratio means the ratio of common equity tier 1
capital to total risk-weighted assets, as calcu-
lated in accordance with section 217.10(b)(1)
or section 217.10(c)(1) of Regulation Q (12
CFR 217.10(b)(1), 12 CFR 217.10(c)(1)), as
applicable.

(e) Control.

(1) Control has the same meaning assigned
to it in section 2 of the Bank Holding Com-
pany Act (12 U.S.C. 1841), and the term
controlled shall be construed consistently
with the term control.

(2) Exclusion for fiduciary ownership. No
insured depository institution or company
controls another insured depository institu-
tion or company by virtue of its ownership
or control of shares in a fiduciary capacity.
Shares shall not be deemed to have been
acquired in a fiduciary capacity if the ac-
quiring insured depository institution or
company has sole discretionary authority to
exercise voting rights with respect to the
shares.

(3) Exclusion for debts previously con-
tracted. No insured depository institution or

company controls another insured deposi-
tory institution or company by virtue of its
ownership or control of shares acquired in
securing or collecting a debt previously
contracted in good faith, until two years
after the date of acquisition. The two-year
period may be extended at the discretion of
the appropriate Federal banking agency for
up to three one-year periods.
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(f) Controlling person means any person hav-
ing control of an insured depository institution
and any company controlled by that person.

(g) Global systemically important BHC has
the same meaning as in section 217.2 of
Regulation Q (12 CFR 217.2).

(h) Leverage ratio means the ratio of tier 1
capital to average total consolidated assets, as
calculated in accordance with section 217.10
of Regulation Q (12 CFR 217.10).

(1) Management fee means any payment of
money or provision of any other thing of
value to a company or individual for the pro-
vision of management services or advice to
the bank, or related overhead expenses, in-
cluding payments related to supervisory, ex-
ecutive, managerial, or policy making func-
tions, other than compensation to an
individual in the individual’s capacity as an
officer or employee of the bank.

() Supplementary leverage ratio means the
ratio of tier 1 capital to total leverage expo-
sure, as calculated in accordance with section
217.10 of Regulation Q (12 CFR 217.10).
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(k) Tangible equity means the amount of tier
1 capital, plus the amount of outstanding per-
petual preferred stock (including related sur-
plus) not included in tier 1 capital.

() Tier I capital means the amount of capital
as defined in section 217.20 of Regulation Q
(12 CFR 217.20).

(m) Tier 1 risk-based capital ratio means the
ratio of tier 1 capital to total risk-weighted
assets, as calculated in accordance with sec-
tion 217.10(b)(2) or section 217.10(c)(2) of
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Regulation Q (12 CFR 217.10(b)(2), 12 CFR
217.10(c)(2)), as applicable.

(n) Total assets means quarterly average total
assets as reported in a bank’s Call Report,
minus items deducted from tier 1 capital. At
its discretion the Federal Reserve may calcu-
late total assets using a bank’s period-end as-
sets rather than quarterly average assets.

(0) Total leverage exposure means the total
leverage exposure, as calculated in accordance
with section 217.11 of Regulation Q (12 CFR
217.11).

(p) Total risk-based capital ratio means the
ratio of total capital to total risk-weighted as-
sets, as calculated in accordance with section
217.10(b)(3) or section 217.10(c)(3) of Regu-
lation Q (12 CFR 217.10(b)(3), 12 CFR
217.10(c)(3)), as applicable.

(q) Total risk-weighted assets means standard-
ized total risk-weighted assets, and for an ad-
vanced approaches bank also includes ad-
vanced approaches total risk-weighted assets,
as defined in section 217.2 of Regulation Q
(12 CFR 217.2).

3-330
SECTION 208.42—Notice of Capital
Category

(a) Effective date of determination of capital
category. A member bank shall be deemed to
be within a given capital category for pur-
poses of section 38 of the FDI Act and this
subpart as of the date the bank is notified of,
or is deemed to have notice of, its capital
category, pursuant to subsection (b).

(b) Notice of capital category. A member
bank shall be deemed to have been notified of
its capital levels and its capital category as of
the most recent date—
(1) a Report of Condition and Income
(““call report™) is required to be filed with
the Board;
(2) a final report of examination is deliv-
ered to the bank; or
(3) written notice is provided by the Board
to the bank of its capital category for pur-
poses of section 38 of the FDI Act and this
subpart or that the bank’s capital category
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has changed as provided in paragraph (c) of
this section or section 208.43(c) of this part.
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(c) Adjustments to reported capital levels and
capital category.
(1) Notice of adjustment by bank. A mem-
ber bank shall provide the Board with writ-
ten notice that an adjustment to the bank’s
capital category may have occurred no later
than 15 calendar days following the date
that any material event has occurred that
would cause the bank to be placed in a
lower capital category from the category as-
signed to the bank for purposes of section
38 and this subpart on the basis of the
bank’s most recent call report or report of
examination.
(2) Determination by the Board to change
capital category. After receiving notice pur-
suant to paragraph (c)(1) of this section, the
Board shall determine whether to change
the capital category of the bank and shall
notify the bank of the Board’s determina-
tion.
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SECTION 208.43—Capital Measures and
Capital-Category Definitions

(a) Capital measures.
(1) For purposes of section 38 of the FDI
Act and this subpart, the relevant capital
measures are:
(i) Total Risk-Based Capital Measure:
The total risk-based capital ratio;
(i) Tier 1 Risk-Based Capital Measure:
The tier 1 risk-based capital ratio;
(iii) Common Equity Tier 1 Capital Mea-
sure: The common equity tier 1 risk-
based capital ratio; and
(iv) Leverage Measure:
(A) The leverage ratio; and
(B) With respect to an advanced ap-
proaches bank, on January 1, 2018,
and thereafter, the supplementary lever-
age ratio.
(C) With respect to any bank that is a
subsidiary (as defined in section 217.2
of this chapter) of a global systemi-
cally important BHC, on January 1,
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2018, and thereafter, the supplementary

leverage ratio.
(2) For a qualifying community banking or-
ganization (as defined in section 217.12 of
this chapter), that has elected to use the
community bank leverage ratio framework
(as defined in section 217.12 of this chap-
ter), the leverage ratio calculated in accor-
dance with section 217.12(b) of this chapter
is used to determine the well capitalized
capital  category under  paragraph
(b)(D)(A)(A) through (D) of this section.

of this chapter, that has elected to use the
community bank leverage ratio frame-
work under section 217.12 of this chap-
ter, shall be considered to have met the
capital ratio requirements for the well
capitalized capital category in paragraph
(b)(1)(1)(A) through (D) of this section.
(2) “Adequately capitalized” if:

(i) Total Risk-Based Capital Measure: the
bank has a total risk-based capital ratio
of 8.0 percent or greater;

(ii) Tier 1 Risk-Based Capital Measure:
the bank has a tier 1 risk-based capital

ratio of 6.0 percent or greater;
(iii) Common Equity Tier 1 Capital Mea-
sure: the bank has a common equity tier

(b) Capital categories. For purposes of sec-
tion 38 of the FDI Act and this subpart, a
member bank is deemed to be:

(1) G) “We 1l capitalized” if:
(A) Total Risk-Based Capital Measure:
The bank has a total risk-based capital
ratio of 10.0 percent or greater; and
(B) Tier 1 Risk-Based Capital Mea-
sure: The bank has a tier 1 risk-based
capital ratio of 8.0 percent or greater;
and
(C) Common Equity Tier 1 Capital
Measure: The bank has a common eq-
uity tier 1 risk-based capital ratio of
6.5 percent or greater; and
(D) Leverage Measure:
(1) The bank has a leverage ratio of
5.0 percent or greater; and
(2) Beginning on January 1, 2018,
with respect to any bank that is a
subsidiary of a global systemically
important BHC under the definition
of “‘subsidiary” in section 217.2 of
this chapter, the bank has a supple-
mentary leverage ratio of 6.0 percent
or greater; and
(E) The bank is not subject to any
written agreement, order, capital direc-
tive, or prompt corrective action direc-
tive issued by the Board pursuant to
section 8 of the FDI Act, the Interna-
tional Lending Supervision Act of
1983 (12 U.S.C. 3907), or section 38
of the FDI Act, or any regulation
thereunder, to meet and maintain a
specific capital level for any capital
measure.
(i) A qualifying community banking or-
ganization, as defined in section 217.12

1 risk-based capital ratio of 4.5 percent
or greater;
(iv) Leverage Measure:
(A) The bank has a leverage ratio of
4.0 percent or greater; and
(B) With respect to an advanced ap-
proaches bank or bank that is a Cat-
egory III Board-regulated institution
(as defined in section 217.2 of this
chapter), the bank has a supplementary
leverage ratio of 3.0 percent or greater;
and
(v) The bank does not meet the defini-
tion of a ““well capitalized” bank.
(3) “Undercapitalized” if:
(i) Total Risk-Based Capital Measure: the
bank has a total risk-based capital ratio
of less than 8.0 percent;
(ii) Tier 1 Risk-Based Capital Measure:
the bank has a tier 1 risk-based capital
ratio of less than 6.0 percent;
(iii) Common Equity Tier 1 Capital Mea-
sure: the bank has a common equity tier
1 risk-based capital ratio of less than 4.5
percent; or
(iv) Leverage Measure:
(A) The bank has a leverage ratio of
less than 4.0 percent; or
(B) With respect to an advanced ap-
proaches bank or bank that is a Cat-
egory III Board-regulated institution
(as defined in section 217.2 of this
chapter), the bank has a supplementary
leverage ratio of less than 3.0 percent.
(4) “Significantly undercapitalized™ if:
(i) Total Risk-Based Capital Measure: the
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bank has a total risk-based capital ratio

of less than 6.0 percent;

(i) Tier 1 Risk-Based Capital Measure:

the bank has a tier 1 risk-based capital

ratio of less than 4.0 percent;

(iii) Common Equity Tier 1 Capital Mea-

sure: the bank has a common equity tier

1 risk-based capital ratio of less than 3.0

percent; or

(iv) Leverage Measure: the bank has a

leverage ratio of less than 3.0 percent.
(5) “Critically undercapitalized” if the bank
has a ratio of tangible equity to total assets
that is equal to or less than 2.0 percent.
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(¢) Reclassification based on supervisory cri-
teria other than capital. The Board may re-
classify a well-capitalized member bank as ad-
equately capitalized and may require an
adequately capitalized or an undercapitalized
state member bank to comply with certain
mandatory or discretionary supervisory actions
as if the bank were in the next lower capital
category (except that the Board may not re-
classify a significantly undercapitalized bank
as critically undercapitalized) (each of these
actions are hereinafter referred to generally as
“reclassifications™) in the following circum-
stances:
(1) Unsafe or unsound condition. The
Board has determined, after notice and op-
portunity for hearing pursuant to 12 CFR
263.203 of this chapter, that the bank is in
unsafe or unsound condition; or
(2) Unsafe or unsound practice. The Board
has determined, after notice and opportunity
for hearing pursuant to 12 CFR 263.203,
that, in the most recent examination of the
bank, the bank received and has not cor-
rected, a less-than-satisfactory rating for any
of the categories of asset quality, manage-
ment, earnings, liquidity, or sensitivity to
market risk.
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SECTION 208.44—Capital-Restoration
Plans
(a) Schedule for filing plan.
(1) In general. A member bank shall file a
42

written capital-restoration plan with the ap-
propriate Reserve Bank within 45 days of
the date that the bank receives notice or is
deemed to have notice that the bank is un-
dercapitalized, significantly undercapital-
ized, or critically undercapitalized, unless
the Board notifies the bank in writing that
the plan is to be filed within a different
period. An adequately capitalized bank that
has been required pursuant to section
208.43(c) to comply with supervisory ac-
tions as if the bank were undercapitalized is
not required to submit a capital-restoration
plan solely by virtue of the reclassification.
(2) Additional capital-restoration plans.
Notwithstanding paragraph (a)(1) of this
section, a bank that has already submitted
and is operating under a capital-restoration
plan approved under section 38 and this
subpart is not required to submit an addi-
tional capital-restoration plan based on a re-
vised calculation of its capital measures or
a reclassification of the institution under
section 208.33(c) unless the Board notifies
the bank that it must submit a new or re-
vised capital plan. A bank that is notified
that it must submit a new or revised
capital-restoration plan shall file the plan in
writing with the appropriate Reserve Bank
within 45 days of receiving such notice,
unless the Board notifies the bank in writ-
ing that the plan is to be filed within a
different period.
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(b) Contents of plan. All financial data sub-
mitted in connection with a capital-restoration
plan shall be prepared in accordance with the
instructions provided on the call report, unless
the Board instructs otherwise. The capital-
restoration plan shall include all of the infor-
mation required to be filed under section
38(e)(2) of the FDI Act. A bank that is re-
quired to submit a capital-restoration plan as
the result of a reclassification of the bank
pursuant to section 208.43(c) shall include a
description of the steps the bank will take to
correct the unsafe or unsound condition or
practice. No plan shall be accepted unless it
includes any performance guarantee described
in section 38(e)(2)(C) of that act by each
company that controls the bank.
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(c) Review of capital-restoration plans.
Within 60 days after receiving a capital-
restoration plan under this subpart, the Board
shall provide written notice to the bank of
whether the plan has been approved. The
Board may extend the time within which no-
tice regarding approval of a plan shall be pro-
vided.
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(d) Disapproval of capital plan. 1f the Board
does not approve a capital-restoration plan,
the bank shall submit a revised capital-
restoration plan within the time specified by
the Board. Upon receiving notice that its
capital-restoration plan has not been approved,
any undercapitalized member bank (as defined
in section 208.43(b)(3)) shall be subject to all
of the provisions of section 38 and this sub-
part applicable to significantly undercapital-
ized institutions. These provisions shall be ap-
plicable until such time as the Board approves
a new or revised capital-restoration plan sub-
mitted by the bank.

(e) Failure to submit capital-restoration plan.
A member bank that is undercapitalized (as
defined in section 208.33(b)(3)) and that fails
to submit a written capital-restoration plan
within the period provided in this section
shall, upon the expiration of that period, be
subject to all of the provisions of section 38
and this subpart applicable to significantly un-
dercapitalized institutions.
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(f) Failure to implement capital-restoration
plan. Any undercapitalized member bank that
fails in any material respect to implement a
capital-restoration plan shall be subject to all
of the provisions of section 38 and this sub-
part applicable to significantly undercapital-
ized institutions.

(g) Amendment of capital plan. A bank that
has filed an approved capital-restoration plan
may, after prior written notice to and approval
by the Board, amend the plan to reflect a
change in circumstance. Until such time as a
proposed amendment has been approved, the
bank shall implement the capital-restoration
plan as approved prior to the proposed amend-
ment.

(h) Notice to FDIC. Within 45 days of the
effective date of Board approval of a capital-
restoration plan, or any amendment to a
capital-restoration plan, the Board shall pro-
vide a copy of the plan or amendment to the
Federal Deposit Insurance Corporation.
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(i) Performance guarantee by companies that
control a bank.
(1) Limitation on liability.
(i) Amount limitation. The aggregate li-
ability under the guarantee provided un-
der section 38 and this subpart for all
companies that control a specific member
bank that is required to submit a capital-
restoration plan under this subpart shall
be limited to the lesser of—
(A) an amount equal to 5.0 percent of
the bank’s total assets at the time the
bank was notified or deemed to have
notice that the bank was undercapital-
ized; or
(B) the amount necessary to restore
the relevant capital measures of the
bank to the levels required for the
bank to be classified as adequately
capitalized, as those capital measures
and levels are defined at the time that
the bank initially fails to comply with
a capital-restoration plan under this
subpart.
(i) Limit on duration. The guarantee and
limit of liability under section 38 and this
subpart shall expire after the Board noti-
fies the bank that it has remained ad-
equately capitalized for each of four con-
secutive calendar quarters. The expiration
or fulfillment by a company of a guaran-
tee of a capital-restoration plan shall not
limit the liability of the company under
any guarantee required or provided in
connection with any capital-restoration
plan filed by the same bank after expira-
tion of the first guarantee.
(iii) Collection on guarantee. Each com-
pany that controls a bank shall be jointly
and severally liable for the guarantee for
such bank as required under section 38
and this subpart, and the Board may re-
quire and collect payment of the full
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amount of that guarantee from any or all
of the companies issuing the guarantee.
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(2) Failure to provide guarantee. In the
event that a bank that is controlled by any
company submits a capital-restoration plan
that does not contain the guarantee required
under section 38(e)(2) of the FDI Act, the
bank shall, upon submission of the plan, be
subject to the provisions of section 38 and
this subpart that are applicable to banks that
have not submitted an acceptable capital-
restoration plan.
(3) Failure to perform guarantee. Failure
by any company that controls a bank to
perform fully its guarantee of any capital
plan shall constitute a material failure to
implement the plan for purposes of section
38(f) of the FDI Act. Upon such failure, the
bank shall be subject to the provisions of
section 38 and this subpart that are appli-
cable to banks that have failed in a material
respect to implement a capital-restoration
plan.

3-340

SECTION 208.45—Mandatory and
Discretionary Supervisory Actions under
Section 38

(a) Mandatory supervisory actions.
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(1) Provisions applicable to all banks. All
state member banks are subject to the re-
strictions contained in section 38(d) of the
FDI Act on payment of capital distributions
and management fees.
(2) Provisions applicable to undercapital-
ized, significantly undercapitalized, and
critically undercapitalized banks. Immedi-
ately upon receiving notice or being
deemed to have notice, as provided in sec-
tion 208.42 or section 208.44 of this sub-
part, that the bank is undercapitalized, sig-
nificantly undercapitalized, or critically
undercapitalized, the bank shall become
subject to the provisions of section 38 of
the FDI Act—

(i) restricting payment of capital distribu-

tions and management fees (section

38(d)):

(ii) requiring that the Board monitor the
condition of the bank (section 38(e)(1));
(iii) requiring submission of a capital-
restoration plan within the schedule es-
tablished in this subpart (section
38(e)(2));

(iv) restricting the growth of the bank’s
assets (section 38(e)(3)); and

(v) requiring prior approval of certain
expansion proposals (section 38(e)(4)).
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(3) Additional provisions applicable to sig-
nificantly undercapitalize and critically un-
dercapitalized banks. In addition to the pro-
visions of section 38 of the FDI Act
described in paragraph (a)(2) of this sec-
tion, immediately upon receiving notice or
being deemed to have notice, as provided in
section 208.42 or section 208.44, that the
bank is significantly undercapitalized, or
critically undercapitalized, or that the bank
is subject to the provisions applicable to
institutions that are significantly undercapi-
talized because the bank failed to submit or
implement in any material respect an ac-
ceptable capital-restoration plan, the bank
shall become subject to the provisions of
section 38 of the FDI Act that restrict com-
pensation paid to senior executive officers
of the institution (section 38(f)(4)).
(4) Additional provisions applicable to
critically undercapitalized banks. In addi-
tion to the provisions of section 38 of the
FDI Act described in paragraphs (a)(2) and
(a)(3) of this section, immediately upon re-
ceiving notice or being deemed to have no-
tice, as provided in section 208.32, that the
bank is critically undercapitalized, the bank
shall become subject to the provisions of
section 38 of the FDI Act—

(i) restricting the activities of the bank

(section 38(h)(1)); and

(ii) restricting payments on subordinated

debt of the bank (section 38(h)(2)).
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(b) Discretionary supervisory actions. In tak-
ing any action under section 38 that is within
the Board’s discretion to take in connection
with (1) a state member bank that is deemed
to be undercapitalized, significantly undercapi-
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talized, or critically undercapitalized, or has
been reclassified as undercapitalized, or sig-
nificantly undercapitalized; (2) an officer or
director of such bank; or (3) a company that
controls such bank, the Board shall follow the
procedures for issuing directives under 12
CFR 263.202 and 263.204, unless otherwise
provided in section 38 or this subpart.

3-360
SUBPART E—REAL ESTATE
LENDING, APPRAISAL STANDARDS,
AND MINIMUM REQUIREMENTS
FOR APPRAISAL MANAGEMENT
COMPANIES

SECTION 208.50—Authority, Purpose,
and Scope

(a) Authority. Subpart E of Regulation H (12
CFR part 208, subpart E) is issued by the
Board of Governors of the Federal Reserve
System pursuant to section 304 of the Federal
Deposit Insurance Corporation Improvement
Act of 1991, (12 U.S.C. 1828(0)), Title XI of
the Financial Institutions Reform, Recovery,
and Enforcement Act, (12 U.S.C. 3331-3351),
and section 1473 of the Dodd-Frank Wall
Street Reform and Consumer Protection Act,
(12 U.S.C. 3353).

(b) Purpose and scope. This subpart pre-
scribes standards for real estate lending to be
used by state member banks in adopting inter-
nal real estate lending policies. The standards
applicable to appraisals rendered in connection
with Federally related transactions entered into
by member banks and the minimum require-
ments for appraisal management companies
are set forth in 12 CFR part 225, subparts G
and M respectively (Regulation Y).
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SECTION 208.51—Real Estate Lending
Standards

(a) Adoption of written policies. Each state
bank that is a member of the Federal Reserve
System shall adopt and maintain written poli-
cies that establish appropriate limits and stan-
dards for extensions of credit that are secured
by liens on or interests in real estate, or that

are made for the purpose of financing perma-
nent improvements to real estate.
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(b) Requirements of lending policies.

(1) Real estate lending policies adopted

pursuant to this section shall be—

(i) consistent with safe and sound bank-
ing practices;

(ii) appropriate to the size of the institu-
tion and the nature and scope of its op-
erations; and

(iii) reviewed and approved by the
bank’s board of directors at least annu-
ally.

(2) The lending policies shall establish—
(i) loan-portfolio-diversification stan-
dards;

(ii) prudent-underwriting standards, in-
cluding loan-to-value limits, that are clear
and measurable;

(iii) loan-administration procedures for
the bank’s real estate portfolio; and

(iv) documentation, approval, and report-
ing requirements to monitor compliance
with the bank’s real estate lending poli-
cies.
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(c) Monitoring conditions. Each member bank
shall monitor conditions in the real estate mar-
ket in its lending area to ensure that its real
estate lending policies continue to be appro-
priate for current market conditions.

(d) Interagency guidelines. The real estate
lending policies adopted pursuant to this sec-
tion should reflect consideration of the Inter-
agency Guidelines for Real Estate Lending
Policies (contained in appendix C of this part)
established by the federal bank and thrift su-
pervisory agencies.

3-370
SUBPART F—MISCELLANEOUS
REQUIREMENTS

SECTION 208.60—Authority, Purpose,
and Scope

(a) Authority. Subpart F of Regulation H (12
CFR 208, subpart F) is issued by the Board of
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Governors of the Federal Reserve System un-
der sections 9, 11, 21, 25, and 25A of the
Federal Reserve Act (12 USC 321-338a,
248(a), 248(c), 481-486, 601, and 611), sec-
tion 7 of the International Banking Act (12
USC 3105), section 3 of the Bank Protection
Act of 1968 (12 USC 1882), sections 1814,
1816, 1818, 18310, 1831p-1, and 1831r-1 of
the FDI Act (12 USC 1814, 1816, 1818,
18310, 1831p-1, and 1831r-1), and the Bank
Secrecy Act (31 USC 5318).

(b) Purpose and scope. This subpart F de-
scribes a member bank’s obligation to imple-
ment security procedures to discourage certain
crimes, to file suspicious-activity reports, and
to comply with the Bank Secrecy Act’s re-
quirements for reporting and recordkeeping of
currency and foreign transactions. It also de-
scribes the examination schedule for certain
small insured member banks.
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SECTION 208.61—Bank Security
Procedures

(a) Authority, purpose, and scope. Pursuant to
section 3 of the Bank Protection Act of 1968
(12 USC 1882), member banks are required to
adopt appropriate security procedures to dis-
courage robberies, burglaries, and larcenies,
and to assist in the identification and prosecu-
tion of persons who commit such acts. It is
the responsibility of the member bank’s board
of directors to comply with the provisions of
this section and ensure that a written security
program for the bank’s main office and
branches is developed and implemented.

(b) Designation of security officer. Upon be-
coming a member of the Federal Reserve Sys-
tem, a member bank’s board of directors shall
designate a security officer who shall have the
authority, subject to the approval of the board
of directors, to develop, within a reasonable
time, but no later than 180 days, and to ad-
minister a written security program for each
banking office.

3-372
(c) Security program.
(1) The security program shall—
(i) establish procedures for opening and
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closing for business and for the safekeep-
ing of all currency, negotiable securities,
and similar valuables at all times;

(ii) establish procedures that will assist
in identifying persons committing crimes
against the institution and that will pre-
serve evidence that may aid in their iden-
tification and prosecution. Such proce-
dures may include, but are not limited to:
maintaining a camera that records activity
in the banking office; using identification
devices, such as prerecorded serial-
numbered bills, or chemical and elec-
tronic devices; and retaining a record of
any robbery, burglary, or larceny commit-
ted against the bank;

(iii) provide for initial and periodic train-
ing of officers and employees in their
responsibilities under the security pro-
gram and in proper employee conduct
during and after a burglary, robbery, or
larceny; and

(iv) provide for selecting, testing, operat-
ing, and maintaining appropriate security
devices, as specified in paragraph (c)(2)
of this section.

(2) Security devices. Each member bank
shall have, at a minimum, the following
security devices:

(1) a means of protecting cash and other
liquid assets, such as a vault, safe, or
other secure space;

(ii) a lighting system for illuminating,
during the hours of darkness, the area
around the vault, if the vault is visible
from outside the banking office;

(iii) tamper-resistant locks on exterior
doors and exterior windows that may be
opened;

(iv) an alarm system or other appropriate
device for promptly notifying the nearest
responsible law enforcement officers of
an attempted or perpetrated robbery or
burglary; and

(v) such other devices as the security of-
ficer determines to be appropriate, taking
into consideration: the incidence of
crimes against financial institutions in the
area; the amount of currency and other
valuables exposed to robbery, burglary, or
larceny; the distance of the banking of-
fice from the nearest responsible law en-
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forcement officers; the cost of the secu-
rity devices; other security measures in
effect at the banking office; and the
physical characteristics of the structure of
the banking office and its surroundings.
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(d) Annual reports. The security officer for
each member bank shall report at least annu-
ally to the bank’s board of directors on the
implementation, administration, and effective-
ness of the security program.

(e) Reserve Banks. Each Reserve Bank shall
develop and maintain a written security pro-
gram for its main office and branches subject
to review and approval of the Board.
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SECTION 208.62—Suspicious-Activity
Reports

(a) Purpose. This section ensures that a mem-
ber bank files a suspicious-activity report
when it detects a known or suspected viola-
tion of federal law, or a suspicious transaction
related to a money-laundering activity or a
violation of the Bank Secrecy Act. This sec-
tion applies to all member banks.

(b) Definitions. For the purposes of this sec-
tion:
(1) FinCEN means the Financial Crimes
Enforcement Network of the Department of
the Treasury.
(2) Institution-affiliated party means any
institution-affiliated party as that term is de-
fined in 12 USC 1786(r), or 1813(u) and
1818(b)(3), (4), or (5).
(3) SAR means a suspicious-activity report
on the form prescribed by the Board.
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(c) SARs required. A member bank shall file
a SAR with the appropriate federal law en-
forcement agencies and the Department of the
Treasury in accordance with the form’s in-
structions by sending a completed SAR to
FinCEN in the following circumstances:
(1) Insider abuse involving any amount.
Whenever the member bank detects any
known or suspected federal criminal viola-

tion, or pattern of criminal violations, com-
mitted or attempted against the bank or in-
volving a transaction or transactions
conducted through the bank, where the
bank believes that it was either an actual or
potential victim of a criminal violation, or
series of criminal violations, or that the
bank was used to facilitate a criminal trans-
action, and the bank has a substantial basis
for identifying one of its directors, officers,
employees, agents, or other institution-
affiliated parties as having committed or
aided in the commission of a criminal act
regardless of the amount involved in the
violation.

(2) Violations aggregating $5,000 or more
where a suspect can be identified. When-
ever the member bank detects any known
or suspected federal criminal violation, or
pattern of criminal violations, committed or
attempted against the bank or involving a
transaction or transactions conducted
through the bank and involving or aggregat-
ing $5,000 or more in funds or other assets,
where the bank believes that it was either
an actual or potential victim of a criminal
violation, or series of criminal violations, or
that the bank was used to facilitate a crimi-
nal transaction, and the bank has a substan-
tial basis for identifying a possible suspect
or group of suspects. If it is determined
prior to filing this report that the identified
suspect or group of suspects has used an
“alias,” then information regarding the true
identity of the suspect or group of suspects,
as well as alias identifiers, such as driver’s
licenses or Social Security numbers, ad-
dresses, and telephone numbers, must be
reported.

(3) Violations aggregating $25,000 or more
regardless of a potential suspect. Whenever
the member bank detects any known or sus-
pected federal criminal violation, or pattern
of criminal violations, committed or at-
tempted against the bank or involving a
transaction or transactions conducted
through the bank and involving or aggregat-
ing $25,000 or more in funds or other as-
sets, where the bank believes that it was
either an actual or potential victim of a
criminal violation, or series of criminal vio-
lations, or that the bank was used to facili-
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tate a criminal transaction, even though
there is no substantial basis for identifying
a possible suspect or group of suspects.
(4) Transactions aggregating $5,000 or
more that involve potential money launder-
ing or violations of the Bank Secrecy Act.
Any transaction (which for purposes of this
paragraph (c)(4) means a deposit, with-
drawal, transfer between accounts, exchange
of currency, loan, extension of credit, pur-
chase or sale of any stock, bond, certificate
of deposit, or other monetary instrument or
investment security, or any other payment,
transfer, or delivery by, through, or to a
financial institution, by whatever means ef-
fected) conducted or attempted by, at or
through the state member bank and involv-
ing or aggregating $5,000 or more in funds
or other assets, if the bank knows, suspects,
or has reason to suspect that—
(i) the transaction involves funds derived
from illegal activities or is intended or
conducted in order to hide or disguise
funds or assets derived from illegal ac-
tivities (including, without limitation, the
ownership, nature, source, location, or
control of such funds or assets) as part of
a plan to violate or evade any law or
regulation or to avoid any transaction-
reporting requirement under federal law;
(ii) the transaction is designed to evade
any regulations promulgated under the
Bank Secrecy Act; or
(iii) the transaction has no business or
apparent lawful purpose or is not the sort
in which the particular customer would
normally be expected to engage, and the
bank knows of no reasonable explanation
for the transaction after examining the
available facts, including the background
and possible purpose of the transaction.
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(d) Time for reporting. A member bank is re-
quired to file a SAR no later than 30 calendar
days after the date of initial detection of facts
that may constitute a basis for filing a SAR. If
no suspect was identified on the date of detec-
tion of the incident requiring the filing, a
member bank may delay filing a SAR for an
additional 30 calendar days to identify a sus-
pect. In no case shall reporting be delayed
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more than 60 calendar days after the date of
initial detection of a reportable transaction. In
situations involving violations requiring imme-
diate attention, such as when a reportable vio-
lation is ongoing, the financial institution shall
immediately notify, by telephone, an appropri-
ate law enforcement authority and the Board
in addition to filing a timely SAR.

(e) Reports to state and local authorities.
Member banks are encouraged to file a copy
of the SAR with state and local law enforce-
ment agencies where appropriate.

(f) Exceptions.

(1) A member bank need not file a SAR
for a robbery or burglary committed or at-
tempted that is reported to appropriate law
enforcement authorities.

(2) A member bank need not file a SAR
for lost, missing, counterfeit, or stolen secu-
rities if it files a report pursuant to the
reporting requirements of 17 CFR
240.17f-1.

(g) Retention of records. A member bank
shall maintain a copy of any SAR filed and
the original or business record equivalent of
any supporting documentation for a period of
five years from the date of the filing of the
SAR. Supporting documentation shall be iden-
tified and maintained by the bank as such, and
shall be deemed to have been filed with the
SAR. A member bank must make all support-
ing documentation available to appropriate
law enforcement agencies upon request.
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(h) Notification to board of directors. The
management of a member bank shall promptly
notify its board of directors, or a committee
thereof, of any report filed pursuant to this
section.

(i) Compliance. Failure to file a SAR in ac-
cordance with this section and the instructions
may subject the member bank, its directors,
officers, employees, agents, or other
institution-affiliated parties to supervisory ac-
tion.

(j) Confidentiality of SARs. SARs are confi-
dential. Any member bank subpoenaed or oth-
erwise requested to disclose a SAR or the
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information contained in a SAR shall decline
to produce the SAR or to provide any infor-
mation that would disclose that a SAR has
been prepared or filed citing this section, ap-
plicable law (e.g., 31 U.S.C. 5318(g)), or
both, and notify the Board.

(k) Safe harbor. The safe-harbor provisions of
31 U.S.C. 5318(g), which exempts any mem-
ber bank that makes a disclosure of any pos-
sible violation of law or regulation from li-
ability under any law or regulation of the
United States, or any constitution, law, or
regulation of any state or political subdivision,
covers all reports of suspected or known
criminal violations and suspicious activities to
law enforcement and financial institution su-
pervisory authorities, including supporting
documentation, regardless of whether such re-
ports are filed pursuant to this section or are
filed on a voluntary basis.
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SECTION 208.63—Procedures for
Monitoring Bank Secrecy Act
Compliance

(a) Purpose. This section is issued to ensure
that all state member banks establish and
maintain procedures reasonably designed to
ensure and monitor their compliance with the
provisions of the Bank Secrecy Act (31
U.S.C. 5311 et seq.), and the implementing
regulations promulgated thereunder by the De-
partment of Treasury at 31 CFR 103,* requir-
ing recordkeeping and reporting of currency
transactions.

(b) Establishment of BSA compliance pro-

gram.
(1) Program requirements. Each bank shall
develop and provide for the continued ad-
ministration of a program reasonably de-
signed to ensure and monitor compliance
with the recordkeeping and reporting re-
quirements set forth in subchapter II of
chapter 53 of title 31, United States Code,
the Bank Secrecy Act, and the implement-
ing regulations promulgated thereunder by
the Department of Treasury at 31 CFR

" These statutory provisions and regulations appear at
3-1700.

103.* The compliance program shall be re-
duced to writing, approved by the board of
directors, and noted in the minutes.

(2) Customer identification program. Each
bank is subject to the requirements of 31
U.S.C. 5318(/) and the implementing regu-
lation jointly promulgated by the Board and
the Department of the Treasury at 31 CFR
103.121, which require a customer identifi-
cation program to be implemented as part
of the BSA compliance program required
under this section.
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(c) Contents of compliance program. The
compliance program shall, at a minimum—

(1) provide for a system of internal controls

to ensure ongoing compliance;

(2) provide for independent testing for

compliance to be conducted by bank per-

sonnel or by an outside party;

(3) designate an individual or individuals

responsible for coordinating and monitoring

day-to-day compliance; and

(4) provide training for appropriate person-

nel.
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SECTION 208.64—Frequency of
Examination

(a) General. The Federal Reserve examines
insured member banks pursuant to authority
conferred by 12 U.S.C. 325 and the require-
ments of 12 U.S.C. 1820(d). The Federal Re-
serve is required to conduct a full-scope, on-
site examination of every insured member
bank at least once during each 12-month pe-
riod.

(b) 18-month rule for certain small institu-
tions. The Federal Reserve may conduct a
full-scope, on-site examination of an insured
member bank at least once during each 18-
month period, rather than each 12-month pe-
riod as provided in paragraph (a) of this sec-
tion, if the following conditions are satisfied:
(1) the bank has total assets of less than $3
billion;
(2) the bank is well capitalized as defined
in subpart D of this part (section 208.43);
(3) at the most recent examination con-
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ducted by either the Federal Reserve or ap-
plicable state banking agency, the Federal
Reserve—
(i) assigned the bank a rating of 1 or 2
for management as part of the bank’s rat-
ing under the Uniform Financial Institu-
tions Rating System (commonly referred
to as CAMELYS); and
(ii) assigned the bank a composite CAM-
ELS rating of 1 or 2 under the Uniform
Financial Institutions Rating System;
(4) the bank currently is not subject to a
formal enforcement proceeding or order by
the Federal Reserve or the FDIC; and
(5) no person acquired control of the bank
during the preceding 12-month period in
which a full-scope examination would have
been required but for this paragraph (b).

(c) Authority to conduct more frequent exami-
nations. This section does not limit the au-
thority of the Federal Reserve to examine any
member bank as frequently as the agency
deems necessary.

(d) (1) Except as provided in paragraph (c)
of this section, from December 2, 2020,
through December 31, 2021, for purposes
of determining eligibility for the extended
examination cycle described in paragraph
(b) of this section, the total assets of a
member bank shall be determined based on
the lesser of:

(i) The assets of the member bank as of
December 31, 2019; and
(i1) The assets of the member bank as of
the end of the most recent calendar quar-
ter.
(2) Nothing in paragraph (d)(1) of this sec-
tion limits the authority of the Federal Re-
serve to examine any member bank as fre-
quently as the agency deems necessary
pursuant to paragraph (c) of this section.

3-381
SUBPART G—FINANCIAL
SUBSIDIARIES OF STATE MEMBER
BANKS

SECTION 208.71—What are the
requirements to invest in or control a
financial subsidiary?
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(a) In general. A state member bank may
control, or hold an interest in, a financial sub-
sidiary only if—

(1) the state member bank and each deposi-
tory institution affiliate of the state member
bank are well capitalized and well man-
aged;
(2) the aggregate consolidated total assets
of all financial subsidiaries of the state
member bank do not exceed the lesser of—
(1) 45 percent of the consolidated total
assets of the parent bank; or
(ii) $50 billion, which dollar amount
shall be adjusted according to an index-
ing mechanism jointly established by the
Board and the secretary of the Treasury;
(3) the state member bank, if it is one of
the largest 100 insured banks (based on
consolidated total assets as of the end of
the previous calendar year), meets the debt
rating or alternative requirement of para-
graph (b) of this section, if applicable; and
(4) the Board or the appropriate Reserve
Bank has approved the bank to acquire the
interest in or control the financial subsidiary
under section 208.76.

3-381.1

(b) Debt-rating or alternative requirement for
100 largest insured banks.

(1) General. A state member bank meets

the debt-rating or alternative requirement of

this paragraph (b) if—
(i) the bank has at least one issue of
eligible debt outstanding that is currently
rated in one of the three highest
investment-grade rating categories by a
nationally recognized statistical rating or-
ganization; or
(ii) if the bank is one of the second 50
largest insured banks (based on consoli-
dated total assets as of the end of the
previous calendar year), the bank has a
current long-term issuer credit rating
from at least one nationally recognized
statistical rating organization that is
within the three highest investment-grade
rating categories used by the organiza-
tion.

(2) Financial subsidiaries engaged in fi-

nancial activities only as an agent. This

paragraph (b) does not apply to a state
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member bank if the financial subsidiaries of
the bank engage in financial activities de-
scribed in section 208.72(a)(1) and (2) only
in an agency capacity and not directly or
indirectly as principal.

3-382
SECTION 208.72—What activities may
a financial subsidiary conduct?

(a) Authorized activities. A financial subsid-
iary of a state member bank may engage in
only the following activities:
(1) any financial activity listed in section
225.86(a), (b), or (c) of the Board’s Regula-
tion Y (12 CFR 225.86(a), (b), or (c));
(2) any activity that the secretary of the
Treasury, in consultation with the Board,
has determined to be financial in nature or
incidental to a financial activity and permis-
sible for financial subsidiaries pursuant to
section 5136A(b) of the Revised Statutes of
the United States (12 USC 24a(b)); and
(3) any activity that the state member bank
is permitted to engage in directly (subject to
the same terms and conditions that govern
the conduct of the activity by the state
member bank).

(b) Impermissible activities. Notwithstanding
paragraph (a) of this section, a financial sub-
sidiary may not engage as principal in the
following activities:
(1) insuring, guaranteeing, or indemnifying
against loss, harm, damage, illness, disabil-
ity, or death (except to the extent permitted
under applicable state law and section 302
or 303(c) of the Gramm-Leach-Bliley Act
15 USC 6712 or 6713(c));
(2) providing or issuing annuities the in-
come of which is subject to tax treatment
under section 72 of the Internal Revenue
Code (26 U.S.C. 72);
(3) real estate development or real estate
investment, unless otherwise expressly au-
thorized by applicable state and federal law;
and
(4) any merchant banking or insurance
company investment activity permitted for
financial holding companies by section
4(k)(4)(H) or (I) of the Bank Holding Com-
pany Act (12 U.S.C. 1843(k)(4)(H) and (I)).

3-383
SECTION 208.73—What additional
provisions are applicable to state member
banks with financial subsidiaries?

(a) Capital deduction required prior to Janu-
ary 1, 2015, for state member banks that are
not advanced approaches banks (as defined in
section 208.41). A state member bank that
controls or holds an interest in a financial
subsidiary must comply with the following
rules in determining its compliance with appli-
cable regulatory capital standards (including
the “well capitalized” standard of section
208.71(a)(1)):
(1) The bank must not consolidate the as-
sets and liabilities of any financial subsid-
iary with those of the bank.
(2) For purposes of determining the bank’s
risk-based capital ratios under appendix A
of this part, the bank must—
(i) deduct 50 percent of the aggregate
amount of its outstanding equity invest-
ment (including retained earnings) in all
financial subsidiaries from both the
bank’s tier 1 capital and tier 2 capital;
and
(ii) deduct the entire amount of the
bank’s outstanding equity investment (in-
cluding retained earnings) in all financial
subsidiaries from the bank’s risk-
weighted assets.
(3) For purposes of determining the bank’s
leverage capital ratio under appendix B of
this part, the bank must—
(i) deduct 50 percent of the aggregate
amount of its outstanding equity invest-
ment (including retained earnings) in all
financial subsidiaries from the bank’s tier
1 capital; and
(ii) deduct the entire amount of the
bank’s outstanding equity investment (in-
cluding retained earnings) in all financial
subsidiaries from the bank’s average total
assets.
(4) For purposes of determining the bank’s
ratio of tangible equity to total assets under
section 208.43(b)(5), the bank must deduct
the entire amount of the bank’s outstanding
equity investment (including retained earn-
ings) in all financial subsidiaries from the
bank’s tangible equity and total assets.
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(5) If the deduction from tier 2 capital re-
quired by paragraph (a)(2)(i) of this section
exceeds the bank’s tier 2 capital, any excess
must be deducted from the bank’s tier 1
capital.

(b) Capital requirements for advanced ap-
proaches banks (as defined in section 208.41)
and, after January 1, 2015, all state member
banks. Beginning on January 1, 2014, for a
state member bank that is an advanced ap-
proaches bank, and beginning on January 1,
2015 for all state member banks, a state mem-
ber bank that controls or holds an interest in a
financial subsidiary must comply with the
rules set forth in section 217.22(a)(7) of
Regulation Q (12 CFR 217.22(a)(7)) in deter-
mining its compliance with applicable regula-
tory capital standards (including the well capi-
talized standard of section 208.71(a)(1)).

(¢) Financial-statement disclosure of capital
deduction. Any published financial statement
of a state member bank that controls or holds
an interest in a financial subsidiary must, in
addition to providing information prepared in
accordance with generally accepted accounting
principles, separately present financial infor-
mation for the bank reflecting the capital de-
duction and adjustments required by paragraph
(a) of this section.

3-383.1

(d) Safeguards for the bank. A state member
bank that establishes, controls, or holds an
interest in a financial subsidiary must—

(1) establish procedures for identifying and

managing financial and operational risks

within the state member bank and the finan-

cial subsidiary that adequately protect the

state member bank from such risks; and

(2) establish and maintain reasonable poli-

cies and procedures to preserve the separate

corporate identity and limited liability of

the state member bank and the financial

subsidiary.
(e) Application of sections 23A and 23B of
the Federal Reserve Act. For purposes of sec-
tions 23A and 23B of the Federal Reserve Act
(12 US.C. 371c, 371c-1)—

(1) a financial subsidiary of a state member
52

bank shall be deemed an affiliate, and not a
subsidiary, of the bank;

(2) the restrictions contained in section
23A(a)(1)(A) of the Federal Reserve Act
(12 U.S.C. 371c(a)(1)(A)) shall not apply
with respect to covered transactions be-
tween the bank and any individual financial
subsidiary of the bank;

(3) the bank’s investment in a financial
subsidiary shall not include retained earn-
ings of the financial subsidiary;

(4) any purchase of, or investment in, the
securities of a financial subsidiary by an
affiliate of the bank will be considered to
be a purchase of, or investment in, such
securities by the bank; and

(5) any extension of credit by an affiliate
of the bank to a financial subsidiary of the
bank will be considered to be an extension
of credit by the bank to the financial sub-
sidiary if the Board determines that such
treatment is necessary or appropriate to pre-
vent evasions of the Federal Reserve Act
and the Gramm-Leach-Bliley Act.

3-383.2
(f) Application of anti-tying prohibitions. A fi-
nancial subsidiary of a state member bank
shall be deemed a subsidiary of a bank hold-
ing company and not a subsidiary of the bank
for purposes of the anti-tying prohibitions of
section 106 of the Bank Holding Company
Act Amendments of 1970 (12 U.S.C. 1971 et
seq.).

3-384
SECTION 208.74—What happens if the
state member bank or a depository
institution affiliate fails to continue to
meet certain requirements?

(a) Qualifications and safeguards. The follow-
ing procedures apply to a state member bank
that controls or holds an interest in a financial
subsidiary.
(1) Notice by Board. If the Board finds that
a state member bank or any of its deposi-
tory institution affiliates fails to continue to
be well capitalized and well managed or the
state member bank is not in compliance
with the asset limitation set forth in section
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208.71(a)(2) or the safeguards set forth in
section 208.73(c), the Board will notify the
state member bank in writing and identify
the areas of noncompliance. The Board may
provide this notice at any time before or
after receiving notice from the state mem-
ber bank under paragraph (a)(2) of this sec-
tion.
(2) Notification by state member bank. A
state member bank must notify the appro-
priate Reserve Bank in writing within 15
calendar days of becoming aware that any
depository institution affiliate of the bank
has ceased to be well capitalized and well
managed. The notification must identify the
depository institution affiliate and the
areas(s) of noncompliance.
(3) Execution of agreement. Within 45 days
after receiving a notice from the Board un-
der paragraph (a)(1) of this section, or such
additional period of time as the Board may
permit—
(1) the state member bank must execute
an agreement acceptable to the Board to
comply with all applicable capital, man-
agement, asset, and safeguard require-
ments; and
(ii) any relevant depository institution af-
filiate of the state member bank must
execute an agreement acceptable to its
appropriate federal banking agency to
comply with all applicable capital and
management requirements.

3-384.1

(4) Agreement requirements. Any agree-
ment required by paragraph (a)(3)(i) of this
section must—

(i) explain the specific actions that the

state member bank will take to correct all

areas of noncompliance;

(ii) provide a schedule within which each

action will be taken; and

(iii) provide any other information the

Board may require.
(5) Imposition of limits. Until the Board de-
termines that the conditions described in the
notice under paragraph (a)(1) of this section
are corrected—

(i) the Board may impose any limitations

on the conduct or activities of the state

member bank or any subsidiary of the

bank as the Board determines to be ap-
propriate under the circumstances and
consistent with the purposes of section
121 of the Gramm-Leach-Bliley Act, in-
cluding requiring the Board’s prior ap-
proval for any financial subsidiary of the
bank to acquire any company or engage
in any additional activity; and
(ii) the appropriate federal banking
agency for any relevant depository insti-
tution affiliate may impose any limita-
tions on the conduct or activities of the
depository institution or any subsidiary of
that institution as the agency determines
to be appropriate under the circumstances
and consistent with the purposes of sec-
tion 121 of the Gramm-Leach-Bliley Act.
(6) Divestiture. The Board may require a
state member bank to divest control of any
financial subsidiary if the conditions de-
scribed in a notice under paragraph (a)(1)
of this section are not corrected within 180
days of receipt of the notice or such addi-
tional period of time as the Board may per-
mit. Any divestiture must be completed in
accordance with any terms and conditions
established by the Board.
(7) Consultation. The Board will consult
with all relevant federal and state regulatory
authorities in taking any action under this
paragraph (a).

3-384.2
(b) Debt-rating or alternative requirement. If
a state member bank does not continue to
meet any applicable debt-rating or alternative
requirement of section 208.71(b), the bank
may not, directly or through a subsidiary, pur-
chase or acquire any additional equity capital
of any financial subsidiary until the bank re-
stores its compliance with the requirements of
that section. For purposes of this paragraph
(b), the term ‘“‘equity capital” includes, in ad-
dition to any equity instrument, any debt in-
strument issued by the financial subsidiary if
the instrument qualifies as capital of the sub-
sidiary under federal or state law, regulation,
or interpretation applicable to the subsidiary.
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3-385
SECTION 208.75—What happens if the
state member bank or any of its insured
depository institution affiliates receives
less than a satisfactory CRA rating?

(a) Limits on establishment of financial sub-
sidiaries and expansion of existing financial
subsidiaries. If a state member bank, or any
insured depository institution affiliate of the
bank, has received less than a satisfactory rat-
ing in meeting community credit needs in its
most recent examination under the Commu-
nity Reinvestment Act of 1977 (12 U.S.C.
2901 et seq.)—
(1) the state member bank may not, di-
rectly or indirectly, acquire control of any
financial subsidiary; and
(2) any financial subsidiary controlled by
the state member bank may not commence
any additional activity or acquire control,
including all or substantially all of the as-
sets, of any company.

(b) Exception for certain activities. The prohi-
bition in paragraph (a)(2) of this section does
not apply to any activity, or to the acquisition
of control of any company that is engaged
only in activities, that the state member bank
is permitted to conduct directly and that are
conducted on the same terms and conditions
that govern the conduct of the activity by the
state member bank.

(¢) Duration of prohibitions. The prohibitions
described in paragraph (a) of this section shall
continue in effect until such time as the state
member bank and each insured depository in-
stitution affiliate of the state member bank has
achieved at least a satisfactory rating in meet-
ing community credit needs in its most recent
examination under the Community Reinvest-
ment Act.

3-386
SECTION 208.76—What Federal
Reserve approvals are necessary for
financial subsidiaries?

(a) Notice requirements.
(1) A state member bank may not acquire
control of, or an interest in, a financial sub-
sidiary unless it files a notice (in letter
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form, with enclosures) with the appropriate
Reserve Bank.

(2) A state member bank may not engage
in any additional activity pursuant to sec-
tion 208.72(a)(1) or (2) through an existing
financial subsidiary unless the state member
bank files a notice (in letter form, with
enclosures) with the appropriate Reserve
Bank.

(b) Contents of notice. Any notice required by

paragraph (a) of this section must—
(1) in the case of a notice filed under para-
graph (a)(1) of this section, describe the
transaction(s) through which the bank pro-
poses to acquire control of, or an interest
in, the financial subsidiary;
(2) provide the name and head office ad-
dress of the financial subsidiary;
(3) provide a description of the current and
proposed activities of the financial subsid-
iary and the specific authority permitting
each activity;
(4) provide the capital ratios as of the close
of the previous calendar quarter for all rel-
evant capital measures, as defined in sec-
tion 38 of the Federal Deposit Insurance
Act (12 U.S.C. 18310), for the bank and
each of its depository institution affiliates;
(5) certify that the bank and each of its
depository institution affiliates was well
capitalized at the close of the previous cal-
endar quarter and is well capitalized as of
the date the bank files its notice;
(6) certify that the bank and each of its
depository institution affiliates is well man-
aged as of the date the bank files its notice;
(7) certify that the bank meets the debt rat-
ing or alternative requirement of section
208.71(b), if applicable; and
(8) certify that the bank and its financial
subsidiaries are in compliance with the as-
set limit set forth in section 208.71(a)(2)
both before the proposal and on a pro
forma basis.

3-386.1

(c) Insurance activities.
(1) If a notice filed under paragraph (a) of
this section relates to the initial affiliation
of the bank with a company engaged in
insurance activities, the notice must de-
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scribe the type of insurance activity that the
company is engaged in or plans to conduct
and identify each state where the company
holds an insurance license and the state in-
surance regulatory authority that issued the
license.

(2) The appropriate Reserve Bank will send
a copy of any notice described in paragraph
(c)(1) of this section to the appropriate state
insurance regulatory authorities and provide
such authorities with an opportunity to
comment on the proposal.

(d) Approval procedures. A notice filed with
the appropriate Reserve Bank under paragraph
(a) of this section will be deemed approved
on the fifteenth day after receipt of a com-
plete notice by the appropriate Reserve Bank,
unless prior to that date the Board or the
appropriate Reserve Bank notifies the bank
that the notice is approved, that the notice will
require additional review, or that the bank
does not meet the requirements of this sub-
part. Any notification of early approval of a
notice must be in writing.

3-387
SECTION 208.77—Definitions

The following definitions shall apply to this
subpart:

(a) Affiliate, company, control, and subsidiary.
The terms ‘““affiliate,” ‘“‘company,” ‘“‘control,”
and ‘“‘subsidiary” have the meanings given
those terms in section 2 of the Bank Holding

Company Act of 1956 (12 U.S.C. 1841).

(b) Appropriate federal banking agency, de-
pository institution, insured bank, and insured
depository institution. The terms “‘appropriate
federal banking agency,” ‘“depository institu-
tion,” “‘insured bank,” and “insured deposi-
tory institution” have the meanings given
those terms in section 3 of the Federal De-

posit Insurance Act (12 U.S.C. 1813).
(c) [Reserved].

(d) Eligible debt. The term ‘‘eligible debt”
means unsecured debt with an initial maturity
of more than 360 days that—

(1) is not supported by any form of credit

enhancement, including a guarantee or
standby letter of credit; and

(2) is not held in whole or in any signifi-
cant part by any affiliate, officer, director,
principal shareholder, or employee of the
bank or any other person acting on behalf
of or with funds from the bank or an affili-
ate of the bank.

3-387.1
(e) Financial subsidiary.
(1) In general. The term ‘“‘financial subsid-
iary” means any company that is controlled
by one or more insured depository institu-
tions other than—
(i) a subsidiary that engages only in ac-
tivities that the state member bank is per-
mitted to engage in directly and that are
conducted on the same terms and condi-
tions that govern the conduct of the ac-
tivities by the state member bank; or
(i) a subsidiary that the state member
bank is specifically authorized by the ex-
press terms of a federal statute (other
than section 9 of the Federal Reserve Act
(12 U.S.C. 335)), and not by implication
or interpretation, to control, such as by
section 25 or 25A of the Federal Reserve
Act (12 U.S.C. 601-604a or 611-631) or
the Bank Service Company Act (12
U.S.C. 1861 et seq.)
(2) Subsidiaries of financial subsidiaries. A
financial subsidiary includes any company
that is directly or indirectly controlled by
the financial subsidiary.

(f) Long-term issuer credit rating. The term
“long-term issuer credit rating’”’ means a writ-
ten opinion issued by a nationally recognized
statistical rating organization of the bank’s
overall capacity and willingness to pay on a
timely basis its unsecured, dollar-denominated
financial obligations maturing in not less than
one year.

3-387.2

(g) Well capitalized.
(1) Insured depository institutions. An in-
sured depository institution is well capital-
ized if it has and maintains at least the
capital levels required to be well capitalized
under the capital adequacy regulations or
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guidelines adopted by the institution’s ap-
propriate federal banking agency under sec-
tion 38 of the Federal Deposit Insurance
Act (12 U.S.C. 18310).

(2) Uninsured depository institutions. A de-
pository institution the deposits of which
are not insured by the Federal Deposit In-
surance Corporation is well capitalized if
the institution has and maintains at least the
capital levels required for an insured de-
pository institution to be well capitalized.

(h) Well managed.

(1) In general. The term

means—
(i) unless otherwise determined in writ-
ing by the appropriate federal banking
agency, the institution has received a
composite rating of 1 or 2 under the Uni-
form Financial Institutions Rating System
(or an equivalent rating under an equiva-
lent rating system) and at least a rating
of 2 for management (if such rating is
given) in connection with its most recent
examination or subsequent review by the
institution’s appropriate federal banking
agency (or the appropriate state banking
agency in an examination described in
section 10(d) of the Federal Deposit In-
surance Act (12 U.S.C. 1820(d)); or
(i) in the case of any depository institu-
tion that has not been examined by its
appropriate federal banking agency or
been subject to an examination by its ap-
propriate state banking agency that meets
the requirements of section 10(d) of the
Federal Deposit Insurance Act (12 U.S.C.
1820(d)), the existence and use of mana-
gerial resources that the appropriate fed-
eral banking agency determines are satis-
factory.

(2) Merged depository institutions.
(i) Merger involving well-managed insti-
tutions. A depository institution that re-
sults from the merger of two or more
depository institutions that are well man-
aged will be considered to be well man-
aged unless the appropriate federal bank-
ing agency for the resulting depository
institution determines otherwise.
(ii) Merger involving a poorly rated in-
stitution. A depository institution that re-

3

‘well managed”
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sults from the merger of a well-managed
depository institution with one or more
depository institutions that are not well
managed or that have not been examined
shall be considered to be well managed if
the appropriate federal banking agency
for the resulting depository institution de-
termines that the institution is well man-
aged.

3-387.3
SUBPART H—CONSUMER
PROTECTION IN SALES OF
INSURANCE

See 6-2800.

SUBPART I—[REMOVED AND
RESERVED]

SUBPART J—INTERPRETATIONS
See 3-410.

3-387.91
SUBPART K—FORMS,
INSTRUCTIONS, AND REPORTS

SECTION 208.120—Authority, Purpose,
and Scope

(a) Authority. This subpart is issued by the
Board under section 7 of the Federal Deposit
Insurance Act, 12 U.S.C. 1817(a)(3) and (12),
and section 9 of the Federal Reserve Act, 12
U.S.C. 324.

(b) Purpose and scope. This subpart informs
a state member bank where it may obtain
forms and instructions for reports of condi-
tions and implements 12 U.S.C. 1817(a)(12)
to allow reduced reporting for a covered de-
pository institution when such institution
makes its reports of condition for the first and
third calendar quarters of a year.
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3-387.92
SECTION 208.121—Definitions

Covered depository institution means a state

member bank that meets all of the following

criteria:
(1) Has less than $5 billion in total consoli-
dated assets as reported in its report of con-
dition for the second calendar quarter of the
preceding year, except that, during the cal-
endar year 2021, a state member bank shall
determine whether it meets the requirement
in paragraph (1) of this section by using the
lesser of its total consolidated assets as re-
ported in its report of condition as of De-
cember 31, 2019, and its total consolidated
assets as reported in its report of condition
for the second calendar quarter of 2020.
The relief provided under this paragraph (1)
of this section does not apply to a state
member bank if the Board determines that
permitting the state member bank to deter-
mine its assets in accordance with that para-
graph would not be commensurate with the
risk profile of the state member bank.
When making this determination, the Board
will consider all relevant factors, including
the extent of asset growth of the state mem-
ber bank since December 31, 2019; the
causes of such growth, including whether
growth occurred as a result of mergers or
acquisitions; whether such growth is likely
to be temporary or permanent; whether the
state member bank has become involved in
any additional activities since December 31,
2019; the asset size of any parent compa-
nies; and the type of assets held by the
state member bank. In making a determina-
tion pursuant to this paragraph (1), the
Board will apply notice and response proce-
dures in the same manner and to the same
extent as the notice and response proce-
dures in 12 CFR 263.202.
(2) Has no foreign offices, as defined in
this section;
(3) Is not required to or has not elected to
use 12 CFR part 217, subpart E, to calcu-
late its risk-based capital requirements; and
(4) Is not a large institution or highly com-
plex institution, as such terms are defined
in 12 CFR 327.8, or treated as a large insti-

tution, as 12 CFR
327.16(%).
Foreign country refers to one or more foreign
nations, and includes the overseas territories,
dependencies, and insular possessions of those
nations and of the United States.
Foreign office means:
(1) A branch or consolidated subsidiary in
a foreign country, unless the branch is lo-
cated on a U.S. military facility;
(2) An international banking facility as
such term is defined in 12 CFR 204.8;
(3) A majority-owned Edge Act or Agree-
ment subsidiary including both its U.S. and
its foreign offices; and
(4) For an institution chartered or headquar-
tered in any U.S. state or the District of
Columbia, a branch or consolidated subsid-
iary located in a U.S. territory or posses-
sion.
Report of condition means the FFIEC 031,
FFIEC 041, or FFIEC 051 versions of the
Consolidated Report of Condition and Income
(Call Report) or the FFIEC 002 (Report of
Assets and Liabilities of U.S. Branches and
Agencies of Foreign Banks), as applicable,
and as they may be amended or superseded
from time to time in accordance with the Pa-
perwork Reduction Act of 1995, 44 U.S.C.
chapter 35.
Total consolidated assets means total assets as
reported in a state member bank’s report of
condition.

requested under

3-387.93
SECTION 208.122—Reporting

(a) A state member bank is required to file
the report of condition (Call Report) in accor-
dance with the instructions for these reports.
All assets and liabilities, including contingent
assets and liabilities, must be reported in, or
otherwise taken into account in the prepara-
tion of, the Call Report. The Board uses Call
Report data to monitor the condition, perfor-
mance, and risk profile of individual state
member banks and the banking industry. Re-
porting state member banks must also submit
annually such information on small business
and small farm lending as the Board may
need to assess the availability of credit to
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these sectors of the economy. The report
forms and instructions can be obtained from
Federal Reserve District Banks or through the
website of the Federal Financial Institutions
Examination Council, http://www.ffiec.gov/.

(b) Every insured U.S. branch of a foreign
bank is required to file the FFIEC 002 version
of the report of condition (Report of Assets
and Liabilities of U.S. Branches and Agencies
of Foreign Banks) in accordance with the in-
structions for the report. All assets and liabili-
ties, including contingent assets and liabilities,
must be reported in, or otherwise taken into
account in the preparation of the report. The
Board uses the reported data to monitor the
condition, performance, and risk profile of in-
dividual insured branches and the banking in-
dustry. Insured branches must also submit an-
nually such information on small business and
small farm lending as the Board may need to
assess the availability of credit to these sectors
of the economy. The report forms and instruc-
tions can be obtained from Federal Reserve
District Banks or through the website of the
Federal Financial Institutions Examination
Council, http://www.ffiec.gov/.

3-387.94
SECTION 208.123—Reduced Reporting

A covered depository institution may file the
FFIEC 051 version of the report of condition,
or any successor thereto, which shall provide
for reduced reporting for the reports of condi-
tion for the first and third calendar quarters
for a year.

3-387.95
SECTION 208.124—Reservation of
Authority

(a) Notwithstanding section 208.123, the
Board in consultation with the applicable state
chartering authority may require an otherwise
eligible covered depository institution to file
the FFIEC 041 version of the report of condi-
tion, or any successor thereto, based on an
institution-specific determination. In making
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this determination, the Board may consider
criteria including, but not limited to, whether
the institution is significantly engaged in one
or more complex, specialized, or other higher
risk activities, such as those for which limited
information is reported in the FFIEC 051 ver-
sion of the report of condition compared to
the FFIEC 041 version of the report of condi-
tion. Nothing in this part shall be construed to
limit the Board’s authority to obtain informa-
tion from a state member bank.

(b) Nothing in this subpart limits the authority
of the Board under any other provision of law
or regulation to take supervisory or enforce-
ment action, including action to address un-
safe or unsound practices or conditions or vio-
lations of law.
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APPENDIX A—[Reserved]

APPENDIX B—[Reserved]

APPENDIX C—Interagency Guidelines
for Real Estate Lending Policies

See 3-1577.5.

APPENDIX D-1—Interagency Guidelines
Establishing Standards for Safety and
Soundness

See 3-1579.3.

APPENDIX D-2—Interagency Guidelines
Establishing Information Security
Standards

See 3-1571.

APPENDIX E—[Reserved]

APPENDIX F—[Reserved]



