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4-750
SUBPART A—GENERAL PROVISIONS

SECTION 238.1—Authority, Purpose,
and Scope

(a) Authority. This part is issued by the Board
of Governors of the Federal Reserve System
(Board) under section 10(g) of the Home
Owners’ Loan Act (HOLA); section 7()(13)
of the Federal Deposit Insurance Act, as
amended by the Change in Bank Control Act

“ Appendix A does not appear in the Code of Federal
Regulations. It was published in the Federal Register at 83
Fed. Reg. 58,724, 58,734-39 (November 21, 2018).
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of 1978 (12 U.S.C. 1817(j)(13)) (Bank Con-
trol Act); sections 8(b), 19, and 32 of the
Federal Deposit Insurance Act (12 U.S.C.
1818(b), 1829, and 1831i); and section 914 of
the Financial Institutions Reform, Recovery
and Enforcement Act of 1989 (12 U.S.C.
1831i) and the Depository Institution Manage-
ment Interlocks Act (12 U.S.C. 3201 et seq.).

(b) Purpose. The principal purposes of this
part are to:
(1) Regulate the acquisition of control of
savings associations by companies and indi-
viduals;
(2) Define and regulate the activities in
which savings and loan holding companies
may engage;
(3) Set forth the procedures for securing
approval for these transactions and activi-
ties; and
(4) Set forth the procedures under which
directors and executive officers may be ap-
pointed or employed by savings and loan
holding companies in certain circumstances.

4-750.1
SECTION 238.2—Definitions

As used in this part and in the forms under
this part, the following definitions apply, un-
less the context otherwise requires:

(a) Affiliate means any person or company
which controls, is controlled by or is under
common control with a person, savings asso-
ciation or company.

(b) Bank means any national bank, state bank,
state-chartered savings bank, cooperative bank,
or industrial bank, the deposits of which are
insured by the Deposit Insurance Fund.

(¢) Bank holding company has the meaning
found in the Board’s Regulation Y (12 CFR
225.2(c)).

(d) Company means any corporation, partner-
ship, trust, association, joint venture, pool,
syndicate, unincorporated organization, joint-
stock company or similar organization, as de-
fined in paragraph (o) of this section; but a
company does not include:

(1) The Federal Deposit Insurance Corpora-
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tion, the Resolution Trust Corporation, or
any Federal Home Loan Bank, or
(2) Any company the majority of shares of
which is owned by:
(i) The United States or any State,
(i1)) An officer of the United States or
any State in his or her official capacity,
or
(iii) An instrumentality of the United
States or any State.

(e) A person shall be deemed to have control
of:

(1) A savings association if the person di-
rectly or indirectly or acting in concert with
one or more other persons, or through one
or more subsidiaries, owns, controls, or
holds with power to vote, or holds proxies
representing, more than 25 percent of the
voting shares of such savings association,
or controls in any manner the election of a
majority of the directors of such associa-
tion;
(2) Any other company if the person di-
rectly or indirectly or acting in concert with
one or more other persons, or through one
or more subsidiaries, owns, controls, or
holds with power to vote, or holds proxies
representing, more than 25 percent of the
voting shares or rights of such other com-
pany, or controls in any manner the election
or appointment of a majority of the direc-
tors or trustees of such other company, or is
a general partner in or has contributed more
than 25 percent of the capital of such other
company;
(3) A trust if the person is a trustee thereof;
(4) A company if the Board determines, af-
ter reasonable notice and opportunity for
hearing, that such person directly or indi-
rectly exercises a controlling influence over
the management or policies of such associa-
tion or other company; or
(5) Voting securities or assets owned, con-
trolled, or held, directly or indirectly:

(i) By the company, or by any subsidiary

of the company;

(i1) That the company has power to vote

or to dispose of;

(iii) In a fiduciary capacity for the ben-

efit of the company or any of its subsid-

iaries;

(iv) In a fiduciary capacity (including by
pension and profit-sharing trusts) for the
benefit of the shareholders, members, or
employees (or individuals serving in
similar capacities) of the company or any
of its subsidiaries; or

(v) According to the standards under sec-
tion 238.9 of this part.

(f) Director means any director of a corpora-
tion or any individual who performs similar
functions in respect of any company, including
a trustee under a trust.

(g) Management official means any president,
chief executive officer, chief operating officer,
vice president, director, partner, or trustee, or
any other person who performs or has a repre-
sentative or nominee performing similar
policymaking functions, including executive
officers of principal business units or divisions
or subsidiaries who perform policymaking
functions, for a savings association or a com-
pany, whether or not incorporated.

(h) Multiple savings and loan holding com-
pany means any savings and loan holding
company which directly or indirectly controls
two or more savings associations.

(1) Officer means the chairman of the board,
president, vice president, treasurer, secretary,
or comptroller of any company, or any other
person who participates in its major policy
decisions.

(j) Person includes an individual, bank, cor-
poration, partnership, trust, association, joint
venture, pool, syndicate, sole proprietorship,
unincorporated organization, or any other form
of entity.

(k) Qualified thrift lender means a financial
institution that meets the appropriate qualified
thrift lender test set forth in 12 U.S.C.
1467a(m).

() Savings association means a Federal sav-
ings and loan association or a Federal savings
bank chartered under section 5 of the Home
Owners’ Loan Act, a building and loan, sav-
ings and loan or homestead association or a
cooperative bank (other than a cooperative
bank described in 12 U.S.C. 1813(a)(2)) the
deposits of which are insured by the Federal
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Deposit Insurance Corporation, and any corpo-
ration (other than a bank) the deposits of
which are insured by the Federal Deposit In-
surance Corporation that the Office of the
Comptroller of the Currency and the Federal
Deposit Insurance Corporation jointly deter-
mine to be operating in substantially the same
manner as a savings association, and shall in-
clude any savings bank or any cooperative
bank which is deemed by the Office of the
Comptroller of the Currency to be a savings
association under 12 U.S.C. 1467a(1).

(m) Savings and loan holding company means
any company (including a savings association)
that directly or indirectly controls a savings
association, but does not include:
(1) Any company by virtue of its owner-
ship or control of voting stock of a savings
association acquired in connection with the
underwriting of securities if such stock is
held only for such period of time (not ex-
ceeding 120 days unless extended by the
Board) as will permit the sale thereof on a
reasonable basis;
(2) Any trust (other than a pension, profit-
sharing, stockholders’, voting, or business
trust) which controls a savings association
if such trust by its terms must terminate
within 25 years or not later than 21 years
and 10 months after the death of individuals
living on the effective date of the trust, and:
(i) Was in existence and in control of a
savings association on June 26, 1967, or
(i) Is a testamentary trust;
(3) A bank holding company that is regis-
tered under, and subject to, the Bank Hold-
ing Company Act of 1956, or any company
directly or indirectly controlled by such
company (other than a savings association);
(4) A company that controls a savings asso-
ciation that functions solely in a trust or
fiduciary capacity as provided in section
2(c)(2)(D) of the Bank Holding Company
Act; or
(5) A company described in section
10(c)(9)(C) of HOLA solely by virtue of
such company’s control of an intermediate
holding company established under section
10A of the Home Owners’ Loan Act.

(n) Shareholder.
(1) Controlling shareholder means a person

that owns or control, directly or indirectly,
more than 25 percent of any class of voting
securities of a savings association or other
company.

(2) Principal shareholder means a person
that owns or controls, directly or indirectly,
10 percent or more of any class of voting
securities of a savings association or other
company, or any person that the Board de-
termines has the power, directly or indi-
rectly, to exercise a controlling influence
over the management or policies of a sav-
ings association or other company.

(o) Stock means common or preferred stock,
general or limited partnership shares or inter-
ests, or similar interests.

(p) Subsidiary means any company which is
owned or controlled directly or indirectly by a
person, and includes any service corporation
owned in whole or in part by a savings asso-
ciation, or a subsidiary of such service corpo-
ration.

(q) Uninsured institution means any financial
institution the deposits of which are not in-
sured by the Federal Deposit Insurance Corpo-
ration.

(r) (1) Voting securities means shares of com-
mon or preferred stock, general or limited
partnership shares or interests, or similar
interests if the shares or interest, by statute,
charter, or in any manner, entitle the holder:

(i) To vote for or to select directors,
trustees, or partners (or persons exercis-
ing similar functions of the issuing com-
pany); or
(i1)) To vote on or to direct the conduct
of the operations or other significant poli-
cies of the issuing company.
(2) Nonvoting securities. Common shares,
preferred shares, limited partnership inter-
ests, limited liability company interests, or
similar interests are not voting securities if:
(i) Any voting rights associated with the
securities are limited solely to the type
customarily provided by statute with re-
gard to matters that would significantly
and adversely affect the rights or prefer-
ence of the security, such as the issuance
of additional amounts or classes of senior
securities, the modification of the terms
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of the security, the dissolution of the is-
suing company, or the payment of divi-
dends by the issuing company when pre-
ferred dividends are in arrears;

(i1) The securities represent an essentially
passive investment or financing device
and do not otherwise provide the holder
with control over the issuing company;
and

(iii) The securities do not entitle the
holder, by statute, charter, or in any man-
ner, to select or to vote for the selection
of directors, trustees, or partners (or per-
sons exercising similar functions) of the
issuing company; except that limited
partnership interests or membership inter-
ests in limited liability companies are not
voting securities due to voting rights that
are limited solely to voting for the re-
moval of a general partner or managing
member (or persons exercising similar
functions at the company) for cause, to
replace a general partner or managing
member (or persons exercising similar
functions at the company) due to inca-
pacitation or following the removal of
such person, or to continue or dissolve
the company after removal of the general
partner or managing member (or persons
exercising similar functions at the com-
pany).
(3) Class of voting shares. Shares of stock
issued by a single issuer are deemed to be
the same class of voting shares, regardless
of differences in dividend rights or liquida-
tion preference, if the shares are voted to-
gether as a single class on all matters for
which the shares have voting rights other
than matters described in paragraph (r)(2)(i)
of this section that affect solely the rights
or preferences of the shares.

(s) Well capitalized.
(1) A savings and loan holding company is

well capitalized if:
(i) Each of the savings and loan holding
company’s depository institutions is well

capitalized; and
(ii)) The savings and loan holding com-
pany is not subject to any written agree-
ment, order, capital directive, or prompt
corrective action directive issued by the

Board to meet and maintain a specific
capital level for any capital measure.
(2) In the case of a savings association,
“well capitalized” takes the meaning pro-
vided in section 225.2(r)(2) of this chapter.

(t) Well managed. The term “well managed”
takes the meaning provided in section 225.2(s)
of this chapter except that a “satisfactory rat-
ing for management” refers to a management
rating, if such rating is given, or otherwise a
risk-management rating, if such rating is
given.

(u) Depository institution. For purposes of
this part, the term “‘depository institution” has
the same meaning as in section 3(c) of Fed-
eral Deposit Insurance Act (12 U.S.C.
1813(c)).

(v) Applicable accounting standards means
GAAP, international financial reporting stan-
dards, or such other accounting standards that
a company uses in the ordinary course of its
business in preparing its consolidated financial
statements.

(w) Average cross-jurisdictional activity
means the average of cross-jurisdictional ac-
tivity for the four most recent calendar quar-
ters or, if the banking organization has not
reported cross-jurisdictional activity for each
of the four most recent calendar quarters, the
cross-jurisdictional activity for the most recent
calendar quarter or average of the most recent
calendar quarters, as applicable.

(x) Average off-balance sheet exposure means
the average of off-balance sheet exposure for
the four most recent calendar quarters or, if
the banking organization has not reported total
exposure and total consolidated assets for each
of the four most recent calendar quarters, the
off-balance sheet exposure for the most recent
calendar quarter or average of the most recent
quarters, as applicable.

(y) Average total consolidated assets means
the average of total consolidated assets for the
four most recent calendar quarters or, if the
banking organization has not reported total
consolidated assets for each of the four most
recent calendar quarters, the total consolidated
assets for the most recent calendar quarter or
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average of the most recent calendar quarters,
as applicable.

(z) Average total nonbank assets means the
average of total nonbank assets for the four
most recent calendar quarters or, if the bank-
ing organization has not reported total
nonbank assets for each of the four most re-
cent calendar quarters, the total nonbank as-
sets for the most recent calendar quarter or
average of the most recent calendar quarters,
as applicable.

(aa) Average weighted short-term wholesale
funding means the average of weighted short-
term wholesale funding for each of the four
most recent calendar quarters or, if the bank-
ing organization has not reported weighted
short-term wholesale funding for each of the
four most recent calendar quarters, the
weighted short-term wholesale funding for the
most recent quarter or average of the most
recent calendar quarters, as applicable.

(bb) Banking organization. Banking organiza-

tion means a covered savings and loan hold-

ing company that is:
(1) Incorporated in or organized under the
laws of the United States or any State; and
(2) Not a consolidated subsidiary of a cov-
ered savings and loan holding company that
is incorporated in or organized under the
laws of the United States or any State.

(cc) Category II savings and loan holding
company means a covered savings and loan
holding company identified as a Category II
banking organization pursuant to section
238.10.

(dd) Category Il savings and loan holding
company means a covered savings and loan
holding company identified as a Category III
banking organization pursuant to section
238.10.

(ee) Category IV savings and loan holding
company means a covered savings and loan
holding company identified as a Category IV
banking organization pursuant to section
238.10.

(ff) Covered savings and loan holding com-
pany means a savings and loan holding com-
pany other than:

8

(1) A top-tier savings and loan holding

company that is:
(i) A grandfathered unitary savings and
loan holding company as defined in sec-
tion 10(c)(9)(C) of the Home Owners’
Loan Act (12 U.S.C. 1461 et seq.); and
(i1) As of June 30 of the previous calen-
dar year, derived 50 percent or more of
its total consolidated assets or 50 percent
of its total revenues on an enterprise-
wide basis (as calculated under GAAP)
from activities that are not financial in
nature under section 4(k) of the Bank
Holding Company Act (12 U.S.C.
1843(k));

(2) A top-tier depository institution holding

company that is an insurance underwriting

company; or

(3) (i) A top-tier depository institution hold-
ing company that, as of June 30 of the
previous calendar year, held 25 percent
or more of its total consolidated assets in
subsidiaries that are insurance underwrit-
ing companies (other than assets associ-
ated with insurance for credit risk); and
(i1) For purposes of paragraph (ff)(3)(i)
of this section, the company must calcu-
late its total consolidated assets in accor-
dance with GAAP, or if the company
does not calculate its total consolidated
assets under GAAP for any regulatory
purpose (including compliance with ap-
plicable securities laws), the company
may estimate its total consolidated assets,
subject to review and adjustment by the
Board of Governors of the Federal Re-
serve System.

(gg) Cross-jurisdictional activity. The cross-
jurisdictional activity of a banking organiza-
tion is equal to the cross-jurisdictional activity
of the banking organization as reported on the
FR Y-15.

(hh) Foreign banking organization has the
same meaning as in section 211.21(o) of this
chapter.

(ii)) FR Y-9C means the Consolidated Finan-
cial Statements for Holding Companies report-
ing form.

(G)) FR Y-9LP means the Parent Company
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Only Financial Statements of Large Holding
Companies.

(kk) FR Y-15 means the Systemic Risk Re-
port.

(II) GAAP means generally accepted account-
ing principles as used in the United States.

(mm) Off-balance sheet exposure. The off-
balance sheet exposure of a banking organiza-
tion is equal to:
(1) The total exposure of the banking orga-
nization, as reported by the banking organi-
zation on the FR Y-15; minus
(2) The total consolidated assets of the
banking organization for the same calendar
quarter.

(nn) State means any state, commonwealth,
territory, or possession of the United States,
the District of Columbia, the Commonwealth
of Puerto Rico, the Commonwealth of the
Northern Mariana Islands, American Samoa,
Guam, or the United States Virgin Islands.

(00) Total consolidated assets. Total consoli-
dated assets of a banking organization are
equal to its total consolidated assets calculated
based on the average of the balances as of the
close of business for each day for the calendar
quarter or an average of the balances as of the
close of business on each Wednesday during
the calendar quarter, as reported on the FR
Y-9C.

(pp) Total nonbank assets. Total nonbank as-
sets of a banking organization is equal to the
total nonbank assets of such banking organiza-
tion, as reported on the FR Y-9LP.

(qq) U.S. government agency means an
agency or instrumentality of the United States
whose obligations are fully and explicitly
guaranteed as to the timely payment of princi-
pal and interest by the full faith and credit of
the United States.

(rr) U.S. government-sponsored enterprise
means an entity originally established or char-
tered by the U.S. government to serve public
purposes specified by the U.S. Congress, but
whose obligations are not explicitly guaran-
teed by the full faith and credit of the United
States.

(ss) Weighted short-term wholesale funding is
equal to the weighted short-term wholesale
funding of a banking organization, as reported
on the FR Y-15.

(tt) Voting percentage. For purposes of this
part, the percentage of a class of a company’s
voting securities controlled by a person is the
greater of:
(1) The quotient, expressed as a percentage,
of the number of shares of the class of
voting securities controlled by the person,
divided by the number of shares of the
class of voting securities that are issued and
outstanding, both as adjusted by section
238.9 of this part; and
(2) The quotient, expressed as a percentage,
of the number of votes that may be cast by
the person on the voting securities con-
trolled by the person, divided by the total
votes that are legally entitled to be cast by
the issued and outstanding shares of the
class of voting securities, both as adjusted
by section 238.9 of this part.

4-750.2
SECTION 238.3—Administration

(a) Delegation of authority. Designated Board
members and officers and the Federal Reserve
Banks are authorized by the Board to exercise
various functions prescribed in this regulation,
in the Board’s Rules Regarding Delegation of
Authority (12 CFR part 265), the Board’s
Rules of Procedure (12 CFR part 262), and in
Board orders.

(b) Appropriate Federal Reserve Bank. In ad-
ministering this regulation, unless a different
Federal Reserve Bank is designated by the
Board, the appropriate Federal Reserve Bank
is as follows:
(1) For a savings and loan holding com-
pany (or a company applying to become a
savings and loan holding company): the Re-
serve Bank of the Federal Reserve district
in which the company’s banking operations
are principally conducted, as measured by
total domestic deposits in its subsidiary sav-
ings association on the date it became (or
will become) a savings and loan holding
company;
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(2) For an individual or company submit-
ting a notice under subpart D of this part:
The Reserve Bank of the Federal Reserve
district in which the banking operations of
the savings and loan holding company to be
acquired are principally conducted, as mea-
sured by total domestic deposits on the date
the notice is filed.

4-750.3
SECTION 238.4—Records, Reports, and
Inspections

(a) Records. Each savings and loan holding
company shall maintain such books and re-
cords as may be prescribed by the Board.
Each savings and loan holding company and
its non-depository affiliates shall maintain ac-
curate and complete records of all business
transactions. Such records shall support and
be readily reconcilable to any regulatory re-
ports submitted to the Board and financial re-
ports prepared in accordance with GAAP. The
records shall be maintained in the United
States and be readily accessible for examina-
tion and other supervisory purposes within 5
business days upon request by the Board, at a
location acceptable to the Board.

(b) Reports. Each savings and loan holding
company and each subsidiary thereof, other
than a savings association, shall file with the
Board such reports as may be required by the
Board. Such reports shall be made under oath
or otherwise, and shall be in such form and
for such periods, as the Board may prescribe.
Each report shall contain information concern-
ing the operations of such savings and loan
holding company and its subsidiaries as the
Board may require.

(c) Registration statement.

(1) Filing of registration statement. Not
later than 90 days after becoming a savings
and loan holding company, each savings
and loan holding company shall register
with the Board by furnishing information in
the manner and form prescribed by the
Board.

(2) Date of registration. The date of regis-
tration of a savings and loan holding com-

10

pany shall be the date on which its registra-
tion statement is received by the Board.
(3) Extension of time for registration. For
timely and good cause shown, the Board
may extend the time within which a savings
and loan holding company shall register.

(d) Release from registration. The Board may
at any time, upon its own motion or upon
application, release a registered savings and
loan holding company from any registration
theretofore made by such company, if the
Board shall determine that such company no
longer has control of any savings association
or no longer qualifies as a savings and loan
holding company.

(e) Examinations. Each savings and loan
holding company and each subsidiary thereof
shall be subject to such examinations as the
Board may prescribe. The Board shall, to the
extent deemed feasible, use for the purposes
of this section reports filed with or examina-
tions made by other Federal agencies or the
appropriate State supervisory authority.

(f) Appointment of agent. The Board may re-
quire any savings and loan holding company,
or persons connected therewith if it is not a
corporation, to execute and file a prescribed
form of irrevocable appointment of agent for
service of process.

4-750.4
SECTION 238.5—Audit of Savings
Association Holding Companies

(a) General. The Board may require, at any
time, an independent audit of the financial
statements of, or the application of procedures
agreed upon by the Board to a savings and
loan holding company, or nondepository affili-
ate by qualified independent public accoun-
tants when needed for any safety and sound-
ness reason identified by the Board.

(b) Audits required for safety and soundness
purposes.
(1) The Board requires an independent au-
dit for safety and soundness purposes if, as
of the beginning of its fiscal year, a savings
and loan holding company controls savings
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association subsidiary(ies) with aggregate
consolidated assets of $500 million or
more.
(2) Except as provided in paragraph (b)(3)
of this section, with regard to a savings and
loan holding company’s fiscal year begin-
ning in the calendar years 2020 or 2021,
the applicability of the requirement in para-
graph (b)(1) of this section shall be deter-
mined based on the lesser of:
(1) The aggregate consolidated assets of
the savings and loan holding company as
of December 31, 2019; and
(i) The aggregate consolidated assets of
the savings and loan holding company as
of the end of its fiscal year ending in
calendar year 2020.
(3) The relief provided under paragraph
(b)(2) of this section does not apply to a
savings and loan holding company if the
Board determines that permitting the sav-
ings and loan holding company to deter-
mine its assets in accordance with that para-
graph would not be commensurate with the
risk profile of the savings and loan holding
company. When making this determination,
the Board will consider all relevant factors,
including the extent of asset growth of the
savings and loan holding company since
December 31, 2019; the causes of such
growth, including whether growth occurred
as a result of mergers or acquisitions;
whether such growth is likely to be tempo-
rary or permanent; whether the savings and
loan holding company has become involved
in any additional activities since December
31, 2019; the asset size of any parent com-
panies; and the type of assets held by the
savings and loan holding company. In mak-
ing a determination pursuant to this para-
graph (b)(3), the Board will apply notice
and response procedures in the same man-
ner and to the same extent as the notice and
response procedures in 12 CFR 263.202.

(c) Procedures.

(1) When the Board requires an indepen-
dent audit because such an audit is needed
for safety and soundness purposes, the
Board shall determine whether the audit
was conducted and filed in a manner satis-
factory to the Board.

(2) When the Board requires the applica-
tion of procedures agreed upon by the
Board for safety and soundness purposes,
the Board shall identify the procedures to
be performed. The Board shall also deter-
mine whether the agreed upon procedures
were conducted and filed in a manner satis-
factory to the Board.

(d) Qualifications for independent public ac-
countants. The audit shall be conducted by an
independent public accountant who:

(1) Is registered or licensed to practice as a
public accountant, and is in good standing,
under the laws of the state or other political
subdivision of the United States in which
the savings association’s or holding compa-
ny’s principal office is located;

(2) Agrees in the engagement letter to pro-

vide the Board with access to and copies of

any work papers, policies, and procedures
relating to the services performed;

(3) (1) Is in compliance with the American
Institute of Certified Public Accountants’
(AICPA) Code of Professional Conduct;
and
(ii) Meets the independence requirements
and interpretations of the Securities and
Exchange Commission and its staff; and

(4) Has received, or is enrolled in, a peer

review program that meets guidelines ac-

ceptable to the Board.

(e) Voluntary audits. When a savings and loan
holding company or nondepository affiliate
obtains an independent audit voluntarily, it
must be performed by an independent public
accountant who satisfies the requirements of
paragraphs (d)(1), (d)(2), and (d)(3)(i) of this
section.

4-750.5
SECTION 238.6—Penalties for
Violations

(a) Criminal and civil penalties.
(1) Section 10 of the HOLA provides
criminal penalties for willful violation, and
civil penalties for violation, by any com-
pany or individual, of HOLA or any regula-
tion or order issued under it, or for making

11
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a false entry in any book, report, or state-
ment of a savings and loan holding com-
pany.

(2) Civil money penalty assessments for
violations of HOLA shall be made in accor-
dance with subpart C of the Board’s Rules
of Practice for Hearings (12 CFR part 263,
subpart C). For any willful violation of the
Bank Control Act or any regulation or order
issued under it, the Board may assess a
civil penalty as provided in 12 U.S.C.
1817G)(15).

(b) Cease-and-desist proceedings. For any
violation of HOLA, the Bank Control Act, this
regulation, or any order or notice issued there-
under, the Board may institute a cease-and-
desist proceeding in accordance with the Fi-
nancial Institutions Supervisory Act of 1966,
as amended (12 U.S.C. 1818(b) et seq.).

4-750.6
SECTION 238.7—Tying Restriction
Exception

(a) Safe harbor for combined-balance dis-
counts. A savings and loan holding company
or any savings association or any affiliate of
either may vary the consideration for any
product or package of products based on a
customer’s maintaining a combined minimum
balance in certain products specified by the
company varying the consideration (eligible
products), if:
(1) That company (if it is a savings asso-
ciation) or a savings association affiliate of
that company (if it is not a savings associa-
tion) offers deposits, and all such deposits
are eligible products; and
(2) Balances in deposits count at least as
much as non-deposit products toward the
minimum balance.

(b) Limitations on exception. This exception
shall terminate upon a finding by the Board
that the arrangement is resulting in anti-
competitive practices. The eligibility of a sav-
ings and loan holding company or savings
association or affiliate of either to operate un-
der this exception shall terminate upon a find-
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ing by the Board that its exercise of this au-
thority is resulting in anti-competitive
practices.

4-750.7
SECTION 238.8—Safe and Sound
Operations, and Small Bank Holding
Company Policy Statement

(a) Savings and loan holding company policy

and operations.
(1) A savings and loan holding company
shall serve as a source of financial and
managerial strength to its subsidiary savings
associations and shall not conduct its opera-
tions in an unsafe or unsound manner.
(2) Whenever the Board believes an activ-
ity of a savings and loan holding company
or control of a nonbank subsidiary (other
than a nonbank subsidiary of a savings as-
sociation) constitutes a serious risk to the
financial safety, soundness, or stability of a
subsidiary savings association of the sav-
ings and loan holding company and is in-
consistent with sound banking principles or
the purposes of HOLA or the Financial In-
stitutions Supervisory Act of 1966, as
amended (12 U.S.C. 1818(b) et seq.), the
Board may require the savings and loan
holding company to terminate the activity
or to terminate control of the subsidiary, as
provided in section 10(g)(5) of the HOLA.

(b) The Board’s Small Bank Holding Com-
pany Policy Statement (12 CFR part 225, ap-
pendix C) (Policy Statement) applies to sav-
ings and loan holding companies as if they
were bank holding companies. To qualify or
rely on the Policy Statement, savings and loan
holding companies must meet all qualifying
requirements in the Policy Statement as if
they were a bank holding company. For pur-
poses of applying the Policy Statement, the
term ‘‘nonbank subsidiary” as used in the
Policy Statement refers to a subsidiary of a
savings and loan holding company other than
a savings association or a subsidiary of a sav-
ings association.

(c) The Board may exclude any savings and
loan holding company, regardless of asset
size, from the Policy Statement under para-
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graph (b) of this section if the Board deter-
mines that such action is warranted for super-
visory purposes.

4-750.8
SECTION 238.9—Control over
Securities

(a) Contingent rights, convertible securities,
options, and warrants.
(1) A person that controls a security, op-
tion, warrant, or other financial instrument
that is convertible into, exercisable for, ex-
changeable for, or otherwise may become a
security controls each security that could be
acquired as a result of such conversion, ex-
ercise, exchange, or similar occurrence.
(2) If a financial instrument of the type de-
scribed in paragraph (a)(1) of this section is
convertible into, exercisable for, exchange-
able for, or otherwise may become a num-
ber of securities that varies according to a
formula, rate, or other variable metric, the
number of securities controlled under para-
graph (a)(1) of this section is the maximum
number of securities that the financial in-
strument could be converted into, be exer-
cised for, be exchanged for, or otherwise
become under the formula, rate, or other
variable metric.
(3) Notwithstanding paragraph (a)(1) of this
section, a person does not control voting
securities due to controlling a financial in-
strument if the financial instrument:
(1) By its terms is not convertible into, is
not exercisable for, is not exchangeable
for, and may not otherwise become vot-
ing securities in the hands of the person
or an affiliate of the person; and
(i) By its terms is only convertible into,
exercisable for, exchangeable for, or may
otherwise become voting securities in the
hands of a transferee after a transfer:
(A) In a widespread public distribu-
tion;
(B) To the issuing company;
(C) In transfers in which no transferee
(or group of associated transferees)
would receive 2 percent or more of the
outstanding securities of any class of

voting securities of the issuing com-
pany; or
(D) To a transferee that would control
more than 50 percent of every class of
voting securities of the issuing com-
pany without any transfer from the
person.
(4) Notwithstanding paragraph (a)(1) of this
section, a person that has agreed to acquire
securities or other financial instruments pur-
suant to a securities purchase agreement
does not control such securities or financial
instruments until the person acquires the se-
curities or financial instruments.
(5) Notwithstanding paragraph (a)(1) of this
section, a right that provides a person the
ability to acquire securities in future issu-
ances or to convert nonvoting securities into
voting securities does not cause the person
to control the securities that could be ac-
quired under the right, so long as the right
does not allow the person to acquire a
higher percentage of the class of securities
than the person controlled immediately
prior to the future acquisition.
(6) Notwithstanding paragraph (a)(1) of this
section, a preferred security that would be a
nonvoting security but for a right to vote on
directors that activates only after six or
more quarters of unpaid dividends is not
considered to be a voting security until the
security holder is entitled to exercise the
voting right.
(7) For purposes of determining the per-
centage of a class of voting securities of a
company controlled by a person that con-
trols a financial instrument of the type de-
scribed in paragraph (a)(1) of this section:
(i) The securities controlled by the per-
son under paragraphs (a)(1) through (6)
of this section are deemed to be issued
and outstanding; and
(i) Any securities controlled by anyone
other than the person under paragraphs
(a)(1) through (6) of this section are not
deemed to be issued and outstanding, un-
less by the terms of the financial instru-
ments the securities controlled by the
other persons must be issued and out-
standing in order for the securities of the
person to be issued and outstanding.

13
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(b) Restriction on securities. A person that
enters into an agreement or understanding
with a second person under which the rights
of the second person are restricted in any
manner with respect to securities that are con-
trolled by the second person, controls the se-
curities of the second person, unless the re-
striction is:
(1) A requirement that the second person
offer the securities for sale to the first per-
son for a reasonable period of time prior to
transferring the securities to a third party;
(2) A requirement that, if the second person
agrees to sell the securities, the second per-
son provide the first person with the oppor-
tunity to participate in the sale of the secu-
rities by the second person;
(3) A requirement under which the second
person agrees to sell its securities to a third
party if a majority of security holders
agrees to sell their securities to the third
party;
(4) Incident to a bona fide loan transaction
in which the securities serve as collateral;
(5) A short-term and revocable proxy;
(6) A restriction on transferability that con-
tinues only for a reasonable amount of time
necessary to complete an acquisition by the
first person of the securities from the sec-
ond person, including the time necessary to
obtain required approval from an appropri-
ate government authority with respect to the
acquisition;
(7) A requirement that the second person
vote the securities in favor of a specific
acquisition of control of the issuing com-
pany, or against competing transactions, if
the restriction continues only for a reason-
able amount of time necessary to complete
the transaction, including the time necessary
to obtain required approval from an appro-
priate government authority with respect to
an acquisition or merger; or
(8) An agreement among security holders
of the issuing company intended to preserve
the tax status or tax benefits of the com-
pany, such as qualification of the issuing
company as a Subchapter S corporation, as
defined in 26 U.S.C. 1361(a)(1) or any suc-
cessor statute, or prevention of events that
could impair deferred tax assets, such as net
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operating loss carryforwards, as described
in 26 U.S.C. 382 or any successor statute.

(c) Securities held by senior management offi-
cials or controlling equity holders of a com-
pany. A company that controls 5 percent or
more of any class of voting securities of an-
other company controls all securities issued by
the second company that are controlled by
senior management officials, directors, or con-
trolling shareholders of the first company, or
by immediate family members of such per-
sons, unless the first company controls less
than 15 percent of each class of voting securi-
ties of the second company and the senior
management officials, directors, and control-
ling shareholders of the first company, and
immediate family members of such persons,
control 50 percent or more of each class of
voting securities of the second company.

(d) Reservation of authority. Notwithstanding
paragraphs (a) through (c) of this section, the
Board may determine that securities are or are
not controlled by a company based on the
facts and circumstances presented.

4-750.9
SECTION 238.10—Categorization of
Banking Organizations

(a) General. A banking organization with av-
erage total consolidated assets of $100 billion
or more must determine its category among
the three categories described in paragraphs
(b) through (d) of this section at least quar-
terly.

(b) Category II.
(1) A banking organization is a Category II
banking organization if the banking organi-
zation has:
(i) $700 billion or more in average total
consolidated assets; or
(i) (A) $75 billion or more in average
cross-jurisdictional activity; and
(B) $100 billion or more in average
total consolidated assets.
(2) After meeting the criteria in paragraph
(b)(1) of this section, a banking organiza-
tion continues to be a Category II banking
organization until the banking organization
has:
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(i) (A) Less than $700 billion in total
consolidated assets for each of the four
most recent calendar quarters; and
(B) Less than $75 billion in cross-
jurisdictional activity for each of the
four most recent calendar quarters; or

(ii) Less than $100 billion in total con-

solidated assets for each of the four most

recent calendar quarters.

(c) Category III.
(1) A banking organization is a Category
III banking organization if the banking or-
ganization:
(i) Has:
(A) $250 billion or more in average
total consolidated assets; or
(B) $100 billion or more in average
total consolidated assets and at least:
(1) $75 billion in average total
nonbank assets;
(2) $75 billion in average weighted
short-term wholesale funding; or
(3) $75 billion in average off-
balance sheet exposure; and
(i1) Is not a Category II banking organi-
zation.
(2) After meeting the criteria in paragraph
(c)(1) of this section, a banking organiza-
tion continues to be a Category III banking
organization until the banking organization:
(i) Has:
(A) Less than $250 billion in total
consolidated assets for each of the four
most recent calendar quarters;
(B) Less than $75 billion in total
nonbank assets for each of the four
most recent calendar quarters;
(C) Less than $75 billion in weighted
short-term wholesale funding for each
of the four most recent calendar quar-
ters; and
(D) Less than $75 billion in off-
balance sheet exposure for each of the
four most recent calendar quarters; or
(i) Has less than $100 billion in total
consolidated assets for each of the four
most recent calendar quarters; or
(iii) Meets the criteria in paragraph
(b)(1) of this section to be a Category II
banking organization.

(d) Category 1V.

(1) A banking organization with average to-
tal consolidated assets of $100 billion or
more is a Category IV banking organization
if the banking organization:
(i) Is not a Category II banking organiza-
tion; and
(ii) Is not a Category III banking organi-
zation.
(2) After meeting the criteria in paragraph
(d)(1) of this section, a banking organiza-
tion continues to be a Category IV banking
organization until the banking organization:
(i) Has less than $100 billion in total
consolidated assets for each of the four
most recent calendar quarters;
(ii) Meets the criteria in paragraph (b)(1)
of this section to be a Category II bank-
ing organization; or
(iii) Meets the criteria in paragraph (c)(1)
of this section to be a Category III bank-
ing organization.

4-751
SUBPART B—ACQUISITIONS OF
SAVINGS ASSOCIATION SECURITIES
OR ASSETS

SECTION 238.11—Transactions
Requiring Board Approval

The following transactions require the Board’s
prior approval under section 10 of HOLA ex-
cept as exempted under section 238.12:

(a) Formation of savings and loan holding
company. Any action that causes a savings
association or other company to become a
savings and loan holding company.

(b) Acquisition of subsidiary savings associa-
tion. Any action that causes a savings associa-
tion to become a subsidiary of a savings and
loan holding company.

(¢) Acquisition of control of savings associa-

tion or savings and loan holding company

securities.
(1) The acquisition by a savings and loan
holding company of direct or indirect own-
ership or control of any voting securities of
a savings association or savings and loan
holding company, that is not a subsidiary, if
the acquisition results in the company’s
control of more than 5 percent of the out-
standing shares of any class of voting secu-
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rities of the savings association or savings
and loan holding company.

(2) An acquisition includes the purchase of
additional securities through the exercise of
preemptive rights, but does not include se-
curities received in a stock dividend or
stock split that does not alter the savings
and loan holding company’s proportional
share of any class of voting securities.

(3) In the case of a multiple savings and
loan holding company, acquisition of direct
or indirect ownership or control of any vot-
ing securities of a savings association or
savings and loan holding company, that is
not a subsidiary, if the acquisition results in
the company’s control of more than 5 per-
cent of the outstanding shares of any class
of voting securities of the savings associa-
tion or savings and loan holding company
that is engaged in any business activity
other than those specified in section 238.51
of this part.

(d) Acquisition of savings association or sav-
ings and loan holding company assets. The
acquisition by a savings and loan holding
company or by a subsidiary thereof (other
than a savings association) of all or substan-
tially all of the assets of a savings association,
or savings and loan holding company.

(e) Merger of savings and loan holding com-
panies. The merger or consolidation of sav-
ings and loan holding companies, and the ac-
quisition of a savings association through a
merger or consolidation.

(f) Acquisition of control by certain individu-
als. The acquisition, by a director or officer of
a savings and loan holding company, or by
any individual who owns, controls, or holds
the power to vote (or holds proxies represent-
ing) more than 25 percent of the voting shares
of such savings and loan holding company, of
control of any savings association that is not a
subsidiary of such savings and loan holding
company.

4-751.1
SECTION 238.12—Transactions Not
Requiring Board Approval

(a) The requirements of section 238.11(a), (b),
(d), (e) and (f) do not apply to:
16

(1) Control of a savings association ac-
quired by devise under the terms of a will
creating a trust which is excluded from the
definition of savings and loan holding com-
pany;

(2) Control of a savings association ac-
quired in connection with a reorganization
that involves solely the acquisition of con-
trol of that association by a newly formed
company that is controlled by the same
acquirors that controlled the savings asso-
ciation for the immediately preceding three
years, and entails no other transactions,
such as an assumption of the acquirors’
debt by the newly formed company: Pro-
vided, that the acquirors have filed the des-
ignated form with the appropriate Reserve
Bank and have provided all additional in-
formation requested by the Board or Re-
serve Bank, and the Board nor the appropri-
ate Reserve Bank object to the acquisition
within 30 days of the filing date;

(3) Control of a savings association ac-
quired by a bank holding company that is
registered under and subject to, the Bank
Holding Company Act of 1956, or any
company controlled by such bank holding
company;

(4) Control of a savings association ac-
quired solely as a result of a pledge or
hypothecation of stock to secure a loan con-
tracted for in good faith or the liquidation
of a loan contracted for in good faith, in
either case where such loan was made in
the ordinary course of the business of the
lender: Provided, further, That acquisition
of control pursuant to such pledge, hypoth-
ecation or liquidation is reported to the
Board within 30 days, and Provided, fur-
ther, That the acquiror shall not retain such
control for more than one year from the
date on which such control was acquired;
however, the Board may, upon application
by an acquiror, extend such one-year period
from year to year, for an additional period
of time not exceeding three years, if the
Board finds such extension is warranted and
would not be detrimental to the public in-
terest;

(5) Control of a savings association ac-
quired through a percentage increase in
stock ownership following a pro rata stock
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dividend or stock split, if the proportional
interests of the recipients remain substan-
tially the same;

(6) Acquisitions of up to twenty-five per-
cent (25%) of a class of stock by a tax-
qualified employee stock benefit plan; and
(7) Acquisitions of up to 15 percent of the
voting stock of any savings association by a
savings and loan holding company (other
than a bank holding company) in connec-
tion with a qualified stock issuance if such
acquisition is approved by the Board pursu-
ant to subpart E.

(b) The requirements of section 238.11(c) do
not apply to voting shares of a savings asso-
ciation or of a savings and loan holding com-
pany—
(1) Held as a bona fide fiduciary (whether
with or without the sole discretion to vote
such shares);
(2) Held temporarily pursuant to an under-
writing commitment in the normal course of
an underwriting business;
(3) Held in an account solely for trading
purposes or over which no control is held
other than control of voting rights acquired
in the normal course of a proxy solicitation;
(4) Acquired in securing or collecting a
debt previously contracted in good faith, for
two years after the date of acquisition or
for such additional time (not exceeding
three years) as the Board may permit if, in
the Board’s judgment, such an extension
would not be detrimental to the public in-
terest;
(5) Acquired under section 13(k)(1)(A)(i)
of the Federal Deposit Insurance Act (or
section 408(m) of the National Housing Act
as in effect immediately prior to the enact-
ment of the Financial Institutions Reform,
Recovery and Enforcement Act of 1989);
(6) Held by any insurance companies as
defined in section 2(a)(17) of the Invest-
ment Company Act of 1940: Provided, That
all shares held by all insurance company
affiliates of such savings association or sav-
ings and loan holding company may not, in
the aggregate, exceed five percent of all
outstanding shares or of the voting power
of the savings association or savings and
loan holding company, and such shares are

not acquired or retained with a view to
acquiring, exercising, or transferring control
of the savings association or savings and
loan holding company; and

(7) Acquired pursuant to a qualified stock
issuance if such a purchase is approved pur-
suant to subpart E of this part.

(c) The aggregate amount of shares held un-
der paragraph (b) of this section (other than
pursuant to paragraphs (b)(1) through (4) and
(b)(6)) may not exceed 15 percent of all out-
standing shares or the voting power of a sav-
ings association or savings and loan holding
company.

(d) Acquisitions involving savings association
mergers and internal corporate reorganiza-
tions. The requirements of section 238.11 do
not apply to:
(1) Certain transactions subject to the Bank
Merger Act. The acquisition by a savings
and loan holding company of shares of a
savings association or company controlling
a savings association or the merger of a
company controlling a savings association
with the savings and loan holding company,
if the transaction is part of the merger or
consolidation of the savings association
with a subsidiary savings association (other
than a nonoperating subsidiary savings as-
sociation) of the acquiring savings and loan
holding company, or is part of the purchase
of substantially all of the assets of the sav-
ings association by a subsidiary savings as-
sociation (other than a nonoperating subsid-
iary savings association) of the acquiring
savings and loan holding company, and if:
(i) The savings association merger, con-
solidation, or asset purchase occurs si-
multaneously with the acquisition of the
shares of the savings association or sav-
ings and loan holding company or the
merger of holding companies, and the
savings association is not operated by the
acquiring savings and loan holding com-
pany as a separate entity other than as
the survivor of the merger, consolidation,
or asset purchase;
(ii) The transaction requires the prior ap-
proval of a federal supervisory agency
under the Bank Merger Act (12 U.S.C.
1828(c));
17
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(iii) The transaction does not involve the
acquisition of any company that would
require prior notice or approval under
section 10(c) of the HOLA;
(iv) The transaction does not involve a
depository institution organized in mutual
form, a savings and loan holding com-
pany organized in mutual form, a subsid-
iary holding company of a savings and
loan holding company organized in mu-
tual form, or a bank holding company
organized in mutual form;
(v) The transaction will not have a mate-
rial adverse impact on the financial con-
dition of the acquiring savings and loan
holding company;
(vi) At least 10 days prior to the transac-
tion, the acquiring savings and loan hold-
ing company has provided to the Reserve
Bank written notice of the transaction
that contains:

(A) A copy of the filing made to the

appropriate federal banking agency un-

der the Bank Merger Act; and

(B) A description of the holding com-

pany’s involvement in the transaction,

the purchase price, and the source of

funding for the purchase price; and
(vii) Prior to expiration of the period
provided in paragraph (d)(1)(vi) of this
section, neither the Board nor the Re-
serve Bank has informed the savings and
loan holding company that an application
under section 238.11 is required.

(2) Internal corporate reorganizations.

(i) Subject to paragraph (d)(2)(ii) of this
section, any of the following transactions
performed in the United States by a sav-
ings and loan holding company:

(A) The merger of holding companies

that are subsidiaries of the savings and

loan holding company;

(B) The formation of a subsidiary

holding company;'

(C) The transfer of control or owner-

ship of a subsidiary savings association

or a subsidiary holding company be-

tween one subsidiary holding company

"In the case of a transaction that results in the formation
or designation of a new savings and loan holding company,
the new savings and loan holding company must complete
the registration requirements described in section 238.11.

18

and another subsidiary holding com-
pany or the savings and loan holding
company.

(i1) A transaction described in paragraph

(d)(2)(1) of this section qualifies for this

exception if—
(A) The transaction represents solely a
corporate reorganization involving
companies and insured depository in-
stitutions that, both preceding and fol-
lowing the transaction, are lawfully
controlled and operated by the savings
and loan holding company;
(B) The transaction does not involve
the acquisition of additional voting
shares of an insured depository institu-
tion that, prior to the transaction, was
less than majority owned by the sav-
ings and loan holding company;
(C) The transaction does not involve a
savings and loan holding company or-
ganized in mutual form, a subsidiary
holding company of a savings and loan
holding company organized in mutual
form, or a bank holding company orga-
nized in mutual form; and
(D) The transaction will not have a
material adverse impact on the finan-
cial condition of the holding company.

4-751.2
SECTION 238.13—Prohibited
Acquisitions

(a) No savings and loan holding company
may, directly or indirectly, or through one or
more subsidiaries or through one or more
transactions, acquire control of an uninsured
institution or retain, for more than one year
after the date any savings association subsid-
iary becomes uninsured, control of such asso-
ciation.

(b) Control of mutual savings association. No
savings and loan holding company or any sub-
sidiary thereof, or any director, officer, or em-
ployee of a savings and loan holding company
or subsidiary thereof, or person owning, con-
trolling, or holding with power to vote, or
holding proxies representing, more than 25
percent of the voting shares of such holding
company or subsidiary, may hold, solicit, or
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exercise any proxies in respect of any voting
rights in a mutual savings association.

4-751.3
SECTION 238.14—Procedural
Requirements

(a) Filing application. An application for the
Board’s prior approval under section 238.11
shall be governed by the provisions of this
section and shall be filed with the appropriate
Reserve Bank on the designated form.

(b) Request for confidential treatment. An ap-
plicant may request confidential treatment for
portions of its application pursuant to 12 CFR
261.15.

(c) Public notice.

(1) Newspaper publication.
(1) Location of publication. In the case of
each application, the applicant shall pub-
lish a notice in a newspaper of general
circulation, in the form and at the loca-
tions specified in section 262.3 of the
Rules of Procedure (12 CFR 262.3) in
this chapter;
(ii) Contents of notice. A newspaper no-
tice under this paragraph shall provide an
opportunity for interested persons to
comment on the proposal for a period of
at least 30 calendar days;
(iii) Timing of publication. Each newspa-
per notice published in connection with a
proposal under this paragraph shall be
published no more than 15 calendar days
before and no later than 7 calendar days
following the date that an application is
filed with the appropriate Reserve Bank.

(2) Federal Register Notice.
(1) Publication by Board. Upon receipt of
an application, the Board shall promptly
publish notice of the proposal in the Fed-
eral Register and shall provide an oppor-
tunity for interested persons to comment
on the proposal for a period of no more
than 30 days;
(i) Request for advance publication. An
applicant may request that, during the 15-
day period prior to filing an application,
the Board publish notice of a proposal in
the Federal Register. A request for ad-

vance Federal Register Notice publica-
tion shall be made in writing to the ap-
propriate Reserve Bank and shall contain
the identifying information prescribed by
the Board for Federal Register Notice
publication.
(3) Waiver or shortening of notice. The
Board may waive or shorten the required
notice periods under this section if the
Board determines that an emergency exists
requiring expeditious action on the pro-
posal, or if the Board finds that immediate
action is necessary to prevent the probable
failure of an insured depository institution.

(d) Public comment.
(1) Timely comments. Interested persons
may submit information and comments re-
garding a proposal filed under this subpart.
A comment shall be considered timely for
purposes of this subpart if the comment,
together with all supplemental information,
is submitted in writing in accordance with
the Board’s Rules of Procedure and re-
ceived by the Board or the appropriate Re-
serve Bank prior to the expiration of the
latest public comment period provided in
paragraph (c) of this section.
(2) Extension of comment period.
(1) In general. The Board may, in its dis-
cretion, extend the public comment pe-
riod regarding any proposal submitted
under this subpart.
(ii) Requests in connection with obtain-
ing application or notice. In the event
that an interested person has requested a
copy of a notice or application submitted
under this subpart, the Board may, in its
discretion and based on the facts and cir-
cumstances, grant such person an exten-
sion of the comment period for up to 15
calendar days.
(iii) Joint requests by interested person
and applicant. The Board will grant a
joint request by an interested person and
the applicant for an extension of the
comment period for a reasonable period
for a purpose related to the statutory fac-
tors the Board must consider under this
subpart.
(3) Substantive comment. A comment will
be considered substantive for purposes of
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this subpart unless it involves individual
complaints, or raises frivolous, previously-
considered or wholly unsubstantiated claims
or irrelevant issues.

(e) Hearings. The Board may order a formal
or informal hearing or other proceeding on the
application, as provided in section 262.3(i)(2)
of this chapter. Any request for a hearing
(other than from the primary supervisor) shall
comply with section 262.3(e) in this chapter.

(f) Accepting application for processing.
Within 7 calendar days after the Reserve Bank
receives an application under this section, the
Reserve Bank shall accept it for processing as
of the date the application was filed or return
the application if it is substantially incom-
plete. Upon accepting an application, the Re-
serve Bank shall immediately send copies to
the Board and to the primary banking supervi-
sor of the savings association to be acquired
and to the Attorney General, and shall request
from the Attorney General a report on the
competitive factors involved. The Reserve
Bank or the Board may request additional in-
formation necessary to complete the record of
an application at any time after accepting the
application for processing.

(g) Action on applications.
(1) Action under delegated authority. Ex-
cept as provided in paragraph (g)(4) of this
section, unless the Reserve Bank, upon no-
tice to the applicant, refers the application
to the Board for decision because action
under delegated authority is not appropriate,
the Reserve Bank shall approve an applica-
tion under this section:
(i) Not earlier than the third business day
following the close of the public com-
ment period; and
(ii)) Not later than the later of the fifth
business day following the close of the
public comment period or the 30th calen-
dar day after the acceptance date for the
application.
(2) Board action. The Board shall act on an
application under this section that is re-
ferred to it for decision within 60 calendar
days after the acceptance date for the appli-
cation, unless the Board notifies the appli-
cant that the 60-day period is being ex-
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tended for a specified period and states the
reasons for the extension. The Board may,
at any time, request additional information
that it believes is necessary for its decision.
(3) Approval through failure to act.
(1) Ninety-one day rule. An application
shall be deemed approved if the Board
fails to act on the application within 91
calendar days after the date of submis-
sion to the Board of the complete record
on the application. For this purpose, the
Board acts when it issues an order stating
that the Board has approved or denied
the application or notice, reflecting the
votes of the members of the Board, and
indicating that a statement of the reasons
for the decision will follow promptly.
(i) Complete record. For the purpose of
computing the commencement of the 91-
day period, the record is complete on the
latest of:
(A) The date of receipt by the Board
of an application that has been ac-
cepted by the Reserve Bank;
(B) The last day provided in any no-
tice for receipt of comments and hear-
ing requests on the application or no-
tice;
(C) The date of receipt by the Board
of the last relevant material regarding
the application that is needed for the
Board’s decision, if the material is re-
ceived from a source outside of the
Federal Reserve System; or
(D) The date of completion of any
hearing or other proceeding.
(4) Expedited reorganization.
(1) In general. The Board or the appro-
priate Reserve Bank shall act on an ap-
plication of a reorganization that meets
the requirements of section 238.15(f):
(A) Not earlier than the third business
day following the close of the public
comment period; and
(B) Not later than the fifth business
day following the close of the public
comment period, except that the Board
may extend the period for action under
this paragraph (g)(4) for up to 5 busi-
ness days.
(ii) Acceptance of notice in event expe-
dited procedure not available. In the
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event that the Board or the Reserve Bank
determines that an application filed pur-
suant to 238.15(f) does not meet one or
more of the requirements of section
238.15(f), paragraph (g)(4) of this section
shall not apply and the Board or Reserve
Bank will act on the application accord-
ing to the other provisions of paragraph
(g) of this section.

4-751.4

10(e)(2)(E) of HOLA prohibits the Board
from approving the transaction.

(b) Other factors. In deciding applications un-
der this subpart, the Board also considers the
following factors with respect to the acquiror,
its subsidiaries, any savings associations or
banks related to the acquiror through common
ownership or management, and the savings
association or associations to be acquired:
(1) Financial condition. Their financial
condition and future prospects, including
whether current and projected capital posi-
tions and levels of indebtedness conform to

SECTION 238.15—Factors Considered
in Acting on Applications

(a) Generally. The Board may not approve
any application under this subpart if:

standards and policies established by the
Board.

(2) Managerial resources. The competence,
experience, and integrity of the officers, di-

(1) The transaction would result in a mo-
nopoly or would further any combination or
conspiracy to monopolize, or to attempt to
monopolize, the savings and loan business
in any part of the United States;

(2) The effect of the transaction may be
substantially to lessen competition in any
section of the country, tend to create a mo-
nopoly, or in any other manner be in re-
straint of trade, unless the Board finds that
the transaction’s anti-competitive effects are
clearly outweighed by its probable effect in
meeting the convenience and needs of the
community;

(3) The applicant has failed to provide the
Board with adequate assurances that it will
make available such information on its op-
erations or activities, and the operations or
activities of any affiliate of the applicant,
that the Board deems appropriate to deter-
mine and enforce compliance with HOLA
and other applicable federal banking stat-
utes, and any regulations thereunder; or

(4) In the case of an application involving
a foreign banking organization, the foreign
banking organization is not subject to com-
prehensive supervision or regulation on a
consolidated basis by the appropriate au-
thorities in its home country, as provided in
section 211.24(c)(1)(ii) of the Board’s
Regulation K (12 CFR 211.24(c)(1)(ii)).

(5) In the case of an application by a sav-
ings and loan holding company to acquire
an insured depository institution, section

rectors, and principal shareholders of the
acquiror, its subsidiaries, and the savings
association and savings and loan holding
companies concerned; their record of com-
pliance with laws and regulations; and the
record of the applicant and its affiliates of
fulfilling any commitments to, and any con-
ditions imposed by, the Board in connection
with prior applications.

(3) Convenience and needs of community.
In the case of an application required under
section 238.11(c), (d), or (e), (or an applica-
tion by a savings and loan holding company
under section 238.11(b)), the convenience
and needs of the communities to be served,
including the record of performance under
the Community Reinvestment Act of 1977
(12 US.C. 2901 et seq.) and regulations
issued thereunder, including the Board’s
Regulation BB (12 CFR part 228).

(¢) Presumptive disqualifiers.

(1) Integrity factors. The following factors

shall give rise to a rebuttable presumption

that an acquiror may fail to satisfy the

managerial resources and future prospects

tests of paragraph (b) of this section:
(i) During the 10-year period immedi-
ately preceding filing of the application
or notice, criminal, civil or administrative
judgments, consents or orders, and any
indictments, formal investigations, exami-
nations, or civil or administrative pro-
ceedings (excluding routine or customary
audits, inspections and investigations)
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that terminated in any agreements, under-
takings, consents or orders, issued
against, entered into by, or involving the
acquiror or affiliates of the acquiror by
any federal or state court, any depart-
ment, agency, or commission of the U.S.
Government, any state or municipality,
any Federal Home Loan Bank, any self-
regulatory trade or professional organiza-
tion, or any foreign government or gov-
ernmental entity, which involve:
(A) Fraud, moral turpitude, dishonesty,
breach of trust or fiduciary duties, or-
ganized crime or racketeering;
(B) Violation of securities or com-
modities laws or regulations;
(C) Violation of depository institution
laws or regulations;
(D) Violation of housing authority
laws or regulations; or
(E) Violation of the rules, regulations,
codes of conduct or ethics of a self-
regulatory trade or professional organi-
zation;
(i1) Denial, or withdrawal after receipt of
formal or informal notice of an intent to
deny, by the acquiror or affiliates of the
acquiror, of
(A) Any application relating to the or-
ganization of a financial institution,
(B) An application to acquire any fi-
nancial institution or holding company
thereof under HOLA or the Bank
Holding Company Act or otherwise,
(C) A notice relating to a change in
control of any of the foregoing under
the CIC Act; or
(D) An application or notice under a
state holding company or change in
control statute;
(iii) The acquiror or affiliates of the
acquiror were placed in receivership or
conservatorship during the preceding 10
years, or any management official of the
acquiror was a management official or
director (other than an official or director
serving at the request of the Board, the
Federal Deposit Insurance Corporation,
the Resolution Trust Corporation, the for-
mer Federal Savings and Loan Insurance
Corporation, or their predecessors) or
principal shareholder of a company or

savings association that was placed into
receivership, conservatorship, or a man-
agement consignment program, or was
liquidated during his or her tenure or
control or within two years thereafter;
(iv) Felony conviction of the acquiror, an
affiliate of the acquiror or a management
official of the acquiror or an affiliate of
the acquiror;
(v) Knowingly making any written or
oral statement to the Board or any prede-
cessor agency (or its delegate) in connec-
tion with an application, notice or other
filing under this part that is false or mis-
leading with respect to a material fact or
omits to state a material fact with respect
to information furnished or requested in
connection with such an application, no-
tice or other filing;
(vi) Acquisition and retention at the time
of submission of an application or notice,
of stock in the savings association by the
acquiror in violation of this part or its
predecessor regulations.
(2) Financial factors. The following shall
give rise to a rebuttable presumption that an
acquiror may fail to satisfy the financial-
resources and future-prospects tests of para-
graph (c) of this section:
(1) Liability for amounts of debt which,
in the opinion of the Board, create exces-
sive risks of default and pressure on the
savings association to be acquired; or
(ii) Failure to furnish a business plan or
furnishing a business plan projecting ac-
tivities which are inconsistent with eco-
nomical home financing.

(d) Competitive factor. Before approving any
such acquisition, except a transaction under
section 13(k) of the Federal Deposit Insurance
Act, the Board shall consider any report ren-
dered by the Attorney General within 30 days
of such request under section 238.14(f) on the
competitive factors involved.

(e) Expedited reorganizations. An application
by a savings association solely for the purpose
of obtaining approval for the creation of a
savings and loan holding company by such
savings association shall be eligible for expe-
dited processing under section 238.14(g)(4) if
it satisfies the following criteria:
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(1) The holding company shall not be capi-
talized initially in an amount exceeding the
amount the savings association is permitted
to pay in dividends to its holding company
as of the date of the reorganization pursuant
to applicable regulations or, in the absence
thereof, pursuant to the then current policy
guidelines;

(2) The creation of the savings and loan
holding company by the association is the
sole transaction contained in the application,
and there are no other transactions requiring
approval incident to the creation of the
holding company (other than the creation of
an interim association that will disappear
upon consummation of the reorganization
and the merger of the savings association
with such interim association to effect the
reorganization), and the holding company is
not also seeking any regulatory waivers,
regulatory forbearances, or resolution of le-
gal or supervisory issues;

(3) The board of directors and executive
officers of the holding company are com-
posed of persons who, at the time of acqui-
sition, are executive officers and directors
of the association;

(4) The acquisition raises no significant is-
sues of law or policy;

(5) Prior to consummation of the reorgani-
zation transaction, the holding company
shall enter into any dividend limitation,
regulatory capital maintenance, or prenup-
tial agreement required by Board regula-
tions, or in the absence thereof, required
pursuant to policy guidelines issued by the
Board; and

(f) Conditional approvals. The Board may
impose conditions on any approval, including
conditions to address competitive, financial,
managerial, safety and soundness, convenience
and needs, compliance or other concerns, to
ensure that approval is consistent with the rel-
evant statutory factors and other provisions of
HOLA.

(g) No acquisition shall be approved by the
Board pursuant to section 238.11 which would
result in the formation by any company,
through one or more subsidiaries or through
one or more transactions, of a multiple sav-
ings and loan holding company controlling

savings associations in more than one state
where the acquisition causes a savings asso-
ciation to become an affiliate of another sav-
ings association with which it was not previ-
ously affiliated unless:
(1) Such company, or a savings association
subsidiary of such company, is authorized
to acquire control of a savings association
subsidiary, or to operate a home or branch
office, in the additional state or states pur-
suant to section 13(k) of the Federal De-
posit Insurance Act, 12 U.S.C. 1823(k) (or
section 408(m) of the National Housing Act
as in effect immediately prior to enactment
of the Financial Institutions Reform, Recov-
ery and Enforcement Act of 1989);
(2) Such company controls a savings asso-
ciation subsidiary which operated a home or
branch office in the additional state or
states as of March 5, 1987; or
(3) The statute laws of the state in which
the savings association, control of which is
to be acquired, is located are such that a
savings association chartered by such state
could be acquired by a savings association
chartered by the state where the acquiring
savings association or savings and loan
holding company is located (or by a hold-
ing company that controls such a state char-
tered savings association), and such statute
laws specifically authorize such an acquisi-
tion by language to that effect and not
merely by implication.

4-752
SUBPART C—CONTROL
PROCEEDINGS

SECTION 238.21—Control Proceedings

(a) Preliminary determination of control.

(1) The Board in its sole discretion may
issue a preliminary determination of control
under the procedures set forth in this sec-
tion in any case in which the Board deter-
mines, based on consideration of the facts
and circumstances presented, that a first
company has the power to exercise a con-
trolling influence over the management or
policies of a second company.

(2) If the Board makes a preliminary deter-
mination of control under this section, the
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(b) Response to preliminary determination of

CO.

Board shall send notice to the first company
containing a statement of the facts upon
which the preliminary determination is
based.

ntrol.
(1) Within 30 calendar days after issuance
by the Board of a preliminary determination
of control or such longer period permitted
by the Board in its discretion, the first com-
pany against whom the preliminary determi-
nation has been made shall:
(i) Consent to the preliminary determina-
tion of control and either:
(A) Submit for the Board’s approval a
specific plan for the prompt termina-
tion of the control relationship; or
(B) File an application or notice under
this part, as applicable; or
(ii) Contest the preliminary determination
by filing a response, setting forth the
facts and circumstances in support of its
position that no control exists, and, if
desired, requesting a hearing or other
proceeding.
(2) If the first company fails to respond to
the preliminary determination of control
within 30 days or such longer period per-
mitted by the Board in its discretion, the
first company will be deemed to have
waived its right to present additional infor-
mation to the Board or to request a hearing
or other proceeding regarding the prelimi-
nary determination of control.

(¢c) Hearing and final determination.
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(1) The Board shall order a hearing or
other appropriate proceeding upon the peti-
tion of a first company that contests a pre-
liminary determination of control if the
Board finds that material facts are in dis-
pute. The Board may, in its discretion, order
a hearing or other appropriate proceeding
without a petition for such a proceeding by
the first company.

(2) At a hearing or other proceeding, any
applicable presumptions established under
this subpart shall be considered in accor-
dance with the Federal Rules of Evidence
and the Board’s Rules of Practice for For-
mal Hearings (12 CFR part 263).

(3) After considering the submissions of

the first company and other evidence, in-
cluding the record of any hearing or other
proceeding, the Board will issue a final or-
der determining whether the first company
has the power to exercise a controlling in-
fluence over the management or policies of
the second company. If a controlling influ-
ence is found, the Board may direct the
first company to terminate the control rela-
tionship or to file an application or notice
for the Board’s approval to retain the con-
trol relationship.

(d) Submission of evidence.

(1) In connection with contesting a prelimi-
nary determination of control under para-
graph (b)(1)(ii) of this section, a first com-
pany may submit to the Board evidence or
any other relevant information related to its
control of a second company.

(2) Evidence or other relevant information
submitted to the Board pursuant to para-
graph (d)(1) of this section must be in writ-
ing and may include a description of all
current and proposed relationships between
the first company and the second company,
including relationships of the type that are
identified under any of the rebuttable pre-
sumptions in sections 238.22 and 238.23 of
this part, copies of any formal agreements
related to such relationships, and a discus-
sion regarding why the Board should not
determine the first company to control the
second company.

(e) Definitions. For purposes of this subpart:

(1) Board of directors means the board of
directors of a company or a set of individu-
als exercising similar functions at a com-
pany.
(2) Director representative means any indi-
vidual that represents the interests of a first
company through service on the board of
directors of a second company. For pur-
poses of this paragraph (e)(2), examples of
persons who are directors of a second com-
pany and generally would be considered di-
rector representatives of a first company in-
clude:

(1) A current officer, employee, or direc-

tor of the first company;

(i) An individual who was an officer,
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employee, or director of the first com-
pany within the prior two years; and
(iii) An individual who was nominated
or proposed to be a director of the sec-
ond company by the first company.
(iv) A director representative does not in-
clude a nonvoting observer.
(3) First company means the company
whose potential control of a second com-
pany is the subject of determination by the
Board under this subpart.
(4) Investment adviser means a company
that:
(1) Is registered as an investment adviser
with the Securities and Exchange Com-
mission under the Investment Advisers
Act of 1940 (15 U.S.C. 80b-1 et seq.);
(i1) Is registered as a commodity trading
advisor with the Commodity Futures
Trading Commission under the Commod-
ity Exchange Act (7 U.S.C. 1 et seq.);
(iii) Is a foreign equivalent of an invest-
ment adviser or commodity trading advi-
sor, as described in paragraph (e)(4)(i) or
(i1) of this section; or
(iv) Engages in any of the activities set
forth in 12 CFR 225.28(b)(6)(i) through
@iv).
(5) Limiting contractual right means a con-
tractual right of the first company that
would allow the first company to restrict
significantly, directly or indirectly, the dis-
cretion of the second company, including its
senior management officials and directors,
over operational and policy decisions of the
second company.
(i) Examples of limiting contractual
rights may include, but are not limited to,
a right that allows the first company to
restrict or to exert significant influence
over decisions related to:
(A) Activities in which the second
company may engage, including a pro-
hibition on entering into new lines of
business, making substantial changes to
or discontinuing existing lines of busi-
ness, or entering into a contractual ar-
rangement with a third party that im-
poses significant financial obligations
on the second company;
(B) How the second company directs

the proceeds of the first company’s in-
vestment;

(C) Hiring, firing, or compensating
one or more senior management offi-
cials of the second company, or modi-
fying the second company’s policies or
budget concerning the salary, compen-
sation, employment, or benefits plan
for its employees;

(D) The second company’s ability to
merge or consolidate, or its ability to
acquire, sell, lease, transfer, spin-off,
recapitalize, liquidate, dissolve, or dis-
pose of subsidiaries or assets;

(E) The second company’s ability to
make investments or expenditures;

(F) The second company achieving or
maintaining a financial target or limit,
including, for example, a debt-to-
equity ratio, a fixed charges ratio, a net
worth requirement, a liquidity target, a
working capital target, or a classified
assets or nonperforming loans limit;
(G) The second company’s payment of
dividends on any class of securities,
redemption of senior instruments, or
voluntary prepayment of indebtedness;
(H) The second company’s ability to
authorize or issue additional junior eq-
uity or debt securities, or amend the
terms of any equity or debt securities
issued by the second company;

(I) The second company’s ability to
engage in a public offering or to list or
de-list securities on an exchange, other
than a right that allows the securities
of the first company to have the same
status as other securities of the same
class;

(J) The second company’s ability to
amend its articles of incorporation or
by-laws, other than in a way that is
solely defensive for the first company;
(K) The removal or selection of any
independent accountant, auditor, invest-
ment adviser, or investment banker
employed by the second company; or
(L) The second company’s ability to
significantly alter accounting methods
and policies, or its regulatory, tax, or
liability status (e.g., converting from a
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stock corporation to a limited liability
company); and

(i) A limiting contractual right does not
include a contractual right that would not
allow the first company to significantly
restrict, directly or indirectly, the discre-
tion of the second company over opera-
tional and policy decisions of the second
company. Examples of contractual rights
that are not limiting contractual rights
may include:
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(A) A right that allows the first com-
pany to restrict or to exert significant
influence over decisions relating to the
second company’s ability to issue secu-
rities senior to securities owned by the
first company;

(B) A requirement that the first com-
pany receive financial reports or other
information of the type ordinarily
available to common stockholders;

(C) A requirement that the second
company maintain its corporate exis-
tence;

(D) A requirement that the second
company consult with the first com-
pany on a reasonable periodic basis;
(E) A requirement that the second
company provide notices of the occur-
rence of material events affecting the
second company;

(F) A requirement that the second
company comply with applicable statu-
tory and regulatory requirements;

(G) A market standard requirement
that the first company receive similar
contractual rights as those held by
other investors in the second company;
(H) A requirement that the first com-
pany be able to purchase additional se-
curities issued by the second company
in order to maintain the first compa-
ny’s percentage ownership in the sec-
ond company;

(I) A requirement that the second com-
pany ensure that any security holder
who intends to sell its securities of the
second company provide other security
holders of the second company or the
second company itself the opportunity

to purchase the securities before the
securities can be sold to a third party;
or
(J) A requirement that the second
company take reasonable steps to en-
sure the preservation of tax status or
tax benefits, such as status of the sec-
ond company as a Subchapter S corpo-
ration or the protection of the value of
net operating loss carry-forwards.
(6) Second company means the company
whose potential control by a first company
is the subject of determination by the Board
under this subpart.
(7) Senior management official means any
person who participates or has the authority
to participate (other than in the capacity as
a director) in major policymaking functions
of a company.

(f) Reservation of authority. Nothing in this
subpart shall limit the authority of the Board
to take any supervisory or enforcement action
otherwise permitted by law, including an ac-
tion to address unsafe or unsound practices or
conditions, or violations of law.

4-752.1
SECTION 238.22—Rebuttable
Presumptions of Control of a Company

(a) General.

(1) In any proceeding under section
238.21(b) or (c) of this part, a first com-
pany is presumed to control a second com-
pany in the situations described in para-
graphs (b) through (h) of this section. The
Board also may find that a first company
controls a second company based on other
facts and circumstances.

(2) For purposes of the presumptions in
this section, any company that is a subsid-
iary of the first company and also a subsid-
iary of the second company is considered to
be a subsidiary of the first company and
not a subsidiary of the second company.

(b) Management contract or similar agree-
ment. The first company enters into any
agreement, understanding, or management
contract (other than to serve as investment
adviser) with the second company, under
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which the first company directs or exercises
significant influence or discretion over the
general management, overall operations, or
core business or policy decisions of the sec-
ond company. Examples of such agreements
include where the first company is a manag-
ing member, trustee, or general partner of the
second company, or exercises similar powers
and functions.

(c) Ownership or control of 5 percent or more
of voting securities. The first company con-
trols 5 percent or more of the outstanding
securities of any class of voting securities of
the second company, and:

(1) (i) Director representatives of the first
company or any of its subsidiaries com-
prise 25 percent or more of the board of
directors of the second company or any
of its subsidiaries; or
(ii) Director representatives of the first
company or any of its subsidiaries are
able to make or block the making of ma
jor operational or policy decisions of the
second company or any of its subsidiar-
ies;

(2) Two or more employees or directors of
the first company or any of its subsidiaries
serve as senior management officials of the
second company or any of its subsidiaries;
(3) An employee or director of the first
company or any of its subsidiaries serves as
the chief executive officer, or serves in a
similar capacity, of the second company or
any of its subsidiaries;
(4) The first company or any of its subsid-
iaries enters into transactions or has busi-
ness relationships with the second company
or any of its subsidiaries that generate in
the aggregate 10 percent or more of the
total annual revenues or expenses of the
second company, each on a consolidated ba-
sis; or

(5) The first company or any of its subsid-

iaries has any limiting contractual right with

respect to the second company or any of its
subsidiaries, unless such limiting contractual
right is part of an agreement to merge with
or make a controlling investment in the sec-
ond company that is reasonably expected to
close within one year and such limiting
contractual right is designed to ensure that

the second company continues to operate in
the ordinary course until the merger or in-
vestment is consummated or such limiting
contractual right requires the second com-
pany to take an action necessary for the
merger or investment to be consummated.

(d) Ownership or control of 10 percent or
more of voting securities. The first company
controls 10 percent or more of the outstanding
securities of any class of voting securities of
the second company, and:
(1) The first company or any of its subsid-
iaries propose a number of director repre-
sentatives to the board of directors of the
second company or any of its subsidiaries
in opposition to nominees proposed by the
management or board of directors of the
second company or any of its subsidiaries
that, together with any director representa-
tives of the first company or any of its
subsidiaries on the board of directors of the
second company or any of its subsidiaries,
would comprise 25 percent or more of the
board of directors of the second company
or any of its subsidiaries;
(2) Director representatives of the first
company and its subsidiaries comprise more
than 25 percent of any committee of the
board of directors of the second company
or any of its subsidiaries that can take ac-
tion that binds the second company or any
of its subsidiaries; or
(3) The first company or any of its subsid-
iaries enters into transactions or has busi-
ness relationships with the second company
or any of its subsidiaries that:
(i) Are not on market terms; or
(ii) Generate in the aggregate 5 percent
or more of the total annual revenues or
expenses of the second company, each on
a consolidated basis.

(e) Ownership or control of 15 percent or
more of voting securities. The first company
controls 15 percent or more of the outstanding
securities of any class of voting securities of
the second company, and:
(1) A director representative of the first
company or of any of its subsidiaries serves
as the chair of the board of directors of the
second company or any of its subsidiaries;
(2) One or more employees or directors of
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the first company or any of its subsidiaries
serves as a senior management official of
the second company or any of its subsidiar-
ies; or

(3) The first company or any of its subsid-
iaries enters into transactions or has busi-
ness relationships with the second company
or any of its subsidiaries that generate in
the aggregate 2 percent or more of the total
annual revenues or expenses of the second
company, each on a consolidated basis.

(f) Accounting consolidation. The first com-
pany consolidates the second company on its
financial statements prepared under U.S. gen-
erally accepted accounting principles.

(g) Control of an investment fund.

(1) The first company serves as an invest-
ment adviser to the second company, the
second company is an investment fund, and
the first company, directly or indirectly, or
acting through one or more other persons,
controls 5 percent or more of the outstand-
ing securities of any class of voting securi-
ties of the second company.

(2) The presumption of control in para-
graph (g)(1) of this section does not apply
if the first company organized and spon-
sored the second company within the pre-
ceding 12 months.

(h) Divestiture of control.

(1) The first company controlled the second
company under section 238.2(e)(1) or (2) of
this part at any time during the prior two
years and the first company controls 15 per-
cent or more of the outstanding securities of
any class of voting securities of the second
company.

(2) Notwithstanding paragraph (h)(1) of this
section, a first company will not be pre-
sumed to control a second company under
this paragraph if 50 percent or more of the
outstanding securities of each class of vot-
ing securities of the second company is
controlled by a person that is not a senior
management official or director of the first
company, or by a company that is not an
affiliate of the first company.

(i) Securities held in a fiduciary capacity. For
purposes of the presumptions of control in this
section, the first company does not control
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securities of the second company that the first
company holds in a fiduciary capacity, except
that if the second company is a depository
institution or a depository institution holding
company, this paragraph (i) only applies to
securities held in a fiduciary capacity without
sole discretionary authority to exercise the
voting rights of the securities.

4-752.2
SECTION 238.23—Rebuttable
Presumption of Noncontrol of a
Company

(a) In any proceeding under section 238.21(b)

or (c) of this part, a first company is pre-

sumed not to control a second company if:
(1) The first company controls less than 10
percent of the outstanding securities of each
class of voting securities of the second
company; and
(2) The first company is not presumed to
control the second company under section
238.22 of this part.

(b) In any proceeding under this subpart, or
judicial proceeding under the Home Owners’
Loan Act, other than a proceeding in which
the Board has made a preliminary determina-
tion that a first company has the power to
exercise a controlling influence over the man-
agement or policies of a second company, a
first company may not be held to have had
control over a second company at any given
time, unless the first company, at the time in
question, controlled 5 percent or more of the
outstanding securities of any class of voting
securities of the second company, or had al-
ready been found to have control on the basis
of the existence of a controlling influence re-
lationship.

4-753
SUBPART D—CHANGE IN BANK
CONTROL

SECTION 238.31—Transactions
Requiring Prior Notice

(a) Prior notice requirement. Any person act-
ing directly or indirectly, or through or in
concert with one or more persons, shall give



Regulation LL § 238.31

4-753

the Board 60 days’ written notice, as specified
in section 238.33 of this subpart, before ac-
quiring control of a savings and loan holding
company, unless the acquisition is exempt un-
der section 238.32.

(b) Definitions. For purposes of this subpart:
(1) Acquisition includes a purchase, assign-
ment, transfer, or pledge of voting securi-
ties, or an increase in percentage ownership
of a savings and loan holding company re-
sulting from a redemption of voting securi-
ties.

(2) Acting in concert includes knowing par-
ticipation in a joint activity or parallel ac-
tion towards a common goal of acquiring
control of a savings and loan holding com-
pany whether or not pursuant to an express
agreement.

(3) Immediate family includes a person’s
father, mother, stepfather, stepmother,
brother, sister, stepbrother, stepsister, son,
daughter, stepson, stepdaughter, grandpar-
ent, grandson, granddaughter, father-in-law,
mother-in-law, brother-in-law, sister-in-law,
son-in-law, daughter-in-law, the spouse of
any of the foregoing, and the person’s
spouse.

(c) Acquisitions requiring prior notice.

(1) Acquisition of control. The acquisition
of voting securities of a savings and loan
holding company constitutes the acquisition
of control under the Bank Control Act, re-
quiring prior notice to the Board, if, imme-
diately after the transaction, the acquiring
person (or persons acting in concert) will
own, control, or hold with power to vote 25
percent or more of any class of voting se-
curities of the institution.
(2) Rebuttable presumption of control. The
Board presumes that an acquisition of vot-
ing securities of a savings and loan holding
company constitutes the acquisition of con-
trol under the Bank Control Act, requiring
prior notice to the Board, if, immediately
after the transaction, the acquiring person
(or persons acting in concert) will own,
control, or hold with power to vote 10 per-
cent or more of any class of voting securi-
ties of the institution, and if:

(1) The institution has registered securi-

ties under section 12 of the Securities
Exchange Act of 1934 (15 U.S.C. 78l);
or

(ii)) No other person will own, control, or
hold the power to vote a greater percent-
age of that class of voting securities im-
mediately after the transaction.”

(d) Rebuttable presumption of concerted ac-
tion. The following persons shall be presumed
to be acting in concert for purposes of this
subpart:
(1) A company and any principal share-
holder, partner, trustee, or management offi-
cial of the company, if both the company
and the person own voting securities of the
savings and loan holding company;
(2) An individual and the individual’s im-
mediate family;
(3) Companies under common control;
(4) Persons that are parties to any agree-
ment, contract, understanding, relationship,
or other arrangement, whether written or
otherwise, regarding the acquisition, voting,
or transfer of control of voting securities of
a savings and loan holding company, other
than through a revocable proxy as described
in section 238.32(a)(5) of this subpart;
(5) Persons that have made, or propose to
make, a joint filing under sections 13 or 14
of the Securities Exchange Act of 1934 (15
U.S.C. 78m or 78n), and the rules promul-
gated thereunder by the Securities and Ex-
change Commission; and
(6) A person and any trust for which the
person serves as trustee.

(e) Acquisitions of loans in default. The
Board presumes an acquisition of a loan in
default that is secured by voting securities of
a savings and loan holding company to be an
acquisition of the underlying securities for
purposes of this section.

(f) Other transactions. Transactions other than
those set forth in paragraph (c) of this section
resulting in a person’s control of less than 25
percent of a class of voting securities of a
savings and loan holding company are not

2If two or more persons, not acting in concert, each
propose to acquire simultaneously equal percentages of 10
percent or more of a class of voting securities of the
savings and loan holding company, each person must file
prior notice to the Board.
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deemed by the Board to constitute control for
purposes of the Bank Control Act.

(g) Rebuttal of presumptions. Prior notice to
the Board is not required for any acquisition
of voting securities under the presumption of
control set forth in this section, if the Board
finds that the acquisition will not result in
control. The Board shall afford any person
seeking to rebut a presumption in this section
an opportunity to present views in writing or,
if appropriate, orally before its designated rep-
resentatives at an informal conference.

4-753.1
SECTION 238.32—Transactions Not
Requiring Prior Notice

(a) Exempt transactions. The following trans-
actions do not require notice to the Board
under this subpart:
(1) Existing control relationships. The ac-
quisition of additional voting securities of a
savings and loan holding company by a
person who:
(1) Continuously since March 9, 1979 (or
since the institution commenced business,
if later), held power to vote 25 percent or
more of any class of voting securities of
the institution; or
(ii) Is  presumed, under section
238.31(c)(2), to have controlled the insti-
tution continuously since March 9, 1979,
if the aggregate amount of voting securi-
ties held does not exceed 25 percent or
more of any class of voting securities of
the institution or, in other cases, where
the Board determines that the person has
controlled the institution continuously
since March 9, 1979;
(2) Increase of previously authorized acqui-
sitions. Unless the Board or the Reserve
Bank otherwise provides in writing, the ac-
quisition of additional shares of a class of
voting securities of a savings and loan hold-
ing company by any person (or persons act-
ing in concert) who has lawfully acquired
and maintained control of the institution
(for purposes of section 238.31(c)), after
complying with the procedures and receiv-
ing approval to acquire voting securities of
the institution under this subpart, or in con-
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nection with an application approved under
section 10(e) of HOLA (12 U.S.C. 1467a(e)
and section 238.11 or section 18(c) of the
Federal Deposit Insurance Act (Bank
Merger Act, 12 U.S.C. 1828(c));

(3) Acquisitions subject to approval under
HOLA or Bank Merger Act. Any acquisition
of voting securities subject to approval un-
der section 10(e) of HOLA (12 U.S.C.
1467a(e) and section 238.11), or section
18(c) of the Federal Deposit Insurance Act
(Bank Merger Act, 12 U.S.C. 1828(c));

(4) Transactions exempt under HOLA. Any
transaction described in sections 10(a)(3)(A)
or 10(e)(1)(B)(ii) of HOLA by a person de-
scribed in those provisions;

(5) Proxy solicitation. The acquisition of
the power to vote securities of a savings
and loan holding company through receipt
of a revocable proxy in connection with a
proxy solicitation for the purposes of con-
ducting business at a regular or special
meeting of the institution, if the proxy ter-
minates within a reasonable period after the
meeting;

(6) Stock dividends. The receipt of voting
securities of a savings and loan holding
company through a stock dividend or stock
split if the proportional interest of the re-
cipient in the institution remains substan-
tially the same; and

(7) Acquisition of foreign banking organiza-
tion. The acquisition of voting securities of
a qualifying foreign banking organization.
(This exemption does not extend to the re-
ports and information required under para-
graphs 9, 10, and 12 of the Bank Control
Act (12 U.S.C. 1817(j) (9), (10), and (12))
and section 238.34.)

(b) Prior notice exemption.
(1) The following acquisitions of voting se-
curities of a savings and loan holding com-
pany, which would otherwise require prior
notice under this subpart, are not subject to
the prior notice requirements if the acquir-
ing person notifies the appropriate Reserve
Bank within 90 calendar days after the ac-
quisition and provides any relevant informa-
tion requested by the Reserve Bank:
(i) Acquisition of voting securities
through inheritance;
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(ii) Acquisition of voting securities as a
bona fide gift; and
(iii) Acquisition of voting securities in
satisfaction of a debt previously con-
tracted (DPC) in good faith.
(2) The following acquisitions of voting se-
curities of a savings and loan holding com-
pany, which would otherwise require prior
notice under this subpart, are not subject to
the prior notice requirements if the acquir-
ing person does not reasonably have ad-
vance knowledge of the transaction, and
provides the written notice required under
section 238.33 to the appropriate Reserve
Bank within 90 calendar days after the
transaction occurs:
(i) Acquisition of voting securities result-
ing from a redemption of voting securi-
ties by the issuing savings and loan hold-
ing company; and
(ii) Acquisition of voting securities as a
result of actions (including the sale of
securities) by any third party that is not
within the control of the acquiror.
(3) Nothing in paragraphs (b)(1) or (b)(2)
of this section limits the authority of the
Board to disapprove a notice pursuant to
section 238.33(h).

4-753.2
SECTION 238.33—Procedures for
Filing, Processing, Publishing, and
Acting on Notices

(a) Filing notice.
(1) A notice required under this subpart
shall be filed with the appropriate Reserve
Bank and shall contain all the information
required by paragraph 6 of the Bank Con-
trol Act (12 U.S.C. 1817(j)(6)), or pre-
scribed in the designated Board form.
(2) The Board may waive any of the infor-
mational requirements of the notice if the
Board determines that it is in the public
interest.
(3) A notificant shall notify the appropriate
Reserve Bank or the Board immediately of
any material changes in a notice submitted
to the Reserve Bank, including changes in
financial or other conditions.
(4) When the acquiring person is an indi-

vidual, or group of individuals acting in
concert, the requirement to provide personal
financial data may be satisfied by a current
statement of assets and liabilities and an
income summary, as required in the desig-
nated Board form, together with a statement
of any material changes since the date of
the statement or summary. The Reserve
Bank or the Board, nevertheless, may re-
quest additional information, if appropriate.

(b) Acceptance of notice. The 60-day notice
period specified in section 238.31 of this sub-
part begins on the date of receipt of a com-
plete notice. The Reserve Bank shall notify
the person or persons submitting a notice un-
der this subpart in writing of the date the
notice is or was complete and thereby ac-
cepted for processing. The Reserve Bank or
the Board may request additional relevant in-
formation at any time after the date of accep-
tance.

(c) Publication.
(1) Newspaper announcement. Any per-
son(s) filing a notice under this subpart
shall publish, in a form prescribed by the
Board, an announcement soliciting public
comment on the proposed acquisition. The
announcement shall be published in a news-
paper of general circulation in the commu-
nity in which the head office of the savings
and loan holding company is located and in
the community in which the head office of
each of its subsidiary savings associations is
located. The announcement shall be pub-
lished no earlier than 15 calendar days be-
fore the filing of the notice with the appro-
priate Reserve Bank and no later than 10
calendar days after the filing date; and the
publisher’s affidavit of a publication shall
be provided to the appropriate Reserve
Bank.
(2) Contents of newspaper announcement.
The newspaper announcement shall state:
(i) The name of each person identified in
the notice as a proposed acquiror of the
savings and loan holding company;
(ii) The name of the savings and loan
holding company to be acquired, includ-
ing the name of each of the savings and
loan holding company’s subsidiary sav-
ings association; and
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(iii) A statement that interested persons
may submit comments on the notice to
the Board or the appropriate Reserve
Bank for a period of 20 days, or such
shorter period as may be provided, pursu-
ant to paragraph (c)(5) of this section.
(3) Federal Register announcement. The
Board shall, upon filing of a notice under
this subpart, publish announcement in the
Federal Register of receipt of the notice.
The Federal Register announcement shall
contain the information required under para-
graphs (c)(2)(i) and (c)(2)(ii) of this section
and a statement that interested persons may
submit comments on the proposed acquisi-
tion for a period of 15 calendar days, or
such shorter period as may be provided,
pursuant to paragraph (c)(5) of this section.
The Board may waive publication in the
Federal Register if the Board determines
that such action is appropriate.
(4) Delay of publication. The Board may
permit delay in the publication required un-
der paragraphs (c)(1) and (c)(3) of this sec-
tion if the Board determines, for good cause
shown, that it is in the public interest to
grant such delay. Requests for delay of pub-
lication may be submitted to the appropriate
Reserve Bank.
(5) Shortening or waiving notice. The
Board may shorten or waive the public
comment or newspaper publication require-
ments of this paragraph, or act on a notice
before the expiration of a public comment
period, if it determines in writing that an
emergency exists, or that disclosure of the
notice, solicitation of public comment, or
delay until expiration of the public com-
ment period would seriously threaten the
safety or soundness of the savings and loan
holding company to be acquired.
(6) Consideration of public comments. In
acting upon a notice filed under this sub-
part, the Board shall consider all public
comments received in writing within the pe-
riod specified in the newspaper or Federal
Register announcement, whichever is later.
At the Board’s option, comments received
after this period may, but need not, be con-
sidered.
(7) Standing. No person (other than the ac-
quiring person) who submits comments or

information on a notice filed under this sub-
part shall thereby become a party to the
proceeding or acquire any standing or right
to participate in the Board’s consideration
of the notice or to appeal or otherwise con-
test the notice or the Board’s action regard-
ing the notice.

(d) Time period for Board action.

(1) Consummation of acquisition.
(i) The notificant(s) may consummate the
proposed acquisition 60 days after sub-
mission to the Reserve Bank of a com-
plete notice under paragraph (a) of this
section, unless within that period the
Board disapproves the proposed acquisi-
tion or extends the 60-day period, as pro-
vided under paragraph (d)(2) of this sec-
tion.
(ii) The notificant(s) may consummate
the proposed transaction before the expi-
ration of the 60-day period if the Board
notifies the notificant(s) in writing of the
Board’s intention not to disapprove the
acquisition.
(2) Extensions of time period.
(1) The Board may extend the 60-day pe-
riod in paragraph (d)(1) of this section
for an additional 30 days by notifying the
acquiring person(s).
(i) The Board may further extend the
period during which it may disapprove a
notice for two additional periods of not
more than 45 days each, if the Board
determines that:
(A) Any acquiring person has not fur-
nished all the information required un-
der paragraph (a) of this section;
(B) Any material information submit-
ted is substantially inaccurate;
(C) The Board is unable to complete
the investigation of an acquiring per-
son because of inadequate cooperation
or delay by that person; or
(D) Additional time is needed to in-
vestigate and determine that no acquir-
ing person has a record of failing to
comply with the requirements of the
Bank Secrecy Act, subchapter II of
Chapter 53 of Title 31, United States
Code.
(iii) If the Board extends the time period
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under this paragraph, it shall notify the
acquiring person(s) of the reasons there-
for and shall include a statement of the
information, if any, deemed incomplete
or inaccurate.

(e) Advice to bank supervisory agencies. The
Reserve Bank shall send a copy of any notice
to the Comptroller of the Currency and the
Federal Deposit Insurance Corporation.

(f) Investigation and report.

(1) After receiving a notice under this sub-
part, the Board or the appropriate Reserve
Bank shall conduct an investigation of the
competence, experience, integrity, and fi-
nancial ability of each person by and for
whom an acquisition is to be made. The
Board shall also make an independent de-
termination of the accuracy and complete-
ness of any information required to be con-
tained in a notice under paragraph (a) of
this section. In investigating any notice ac-
cepted under this subpart, the Board or Re-
serve Bank may solicit information or
views from any person, including any sav-
ings and loan holding company involved in
the notice, and any appropriate state, fed-
eral, or foreign governmental authority.

(2) The Board or the appropriate Reserve
Bank shall prepare a written report of its
investigation, which shall contain, at a
minimum, a summary of the results of the
investigation.

(g) Factors considered in acting on notices.
In reviewing a notice filed under this subpart,
the Board shall consider the information in the
record, the views and recommendations of the
appropriate bank supervisor, and any other rel-
evant information obtained during any investi-
gation of the notice.

(h) Disapproval and hearing.

(1) Disapproval of notice. The Board may
disapprove an acquisition if it finds adverse
effects with respect to any of the factors set
forth in paragraph 7 of the Bank Control
Act (12 U.S.C. 1817(j)(7)) (i.e., competi-
tive, financial, managerial, banking, or in-
completeness of information).

(2) Disapproval notification. Within three
days after its decision to issue a notice of
intent to disapprove any proposed acquisi-

tion, the Board shall notify the acquiring
person in writing of the reasons for the
action.

(3) Hearing. Within 10 calendar days of
receipt of the notice of the Board’s intent to
disapprove, the acquiring person may sub-
mit a written request for a hearing. Any
hearing conducted under this paragraph
shall be in accordance with the Rules of
Practice for Formal Hearings (12 CFR part
263). At the conclusion of the hearing, the
Board shall, by order, approve or disap-
prove the proposed acquisition on the basis
of the record of the hearing. If the acquir-
ing person does not request a hearing, the
notice of intent to disapprove becomes final
and unappealable.

4-754
SUBPART E—QUALIFIED STOCK
ISSUANCES

SECTION 238.41—Qualified Stock
Issuances by Undercapitalized Savings
Associations or Holding Companies

(a) Acquisitions by savings and loan holding
companies. No savings and loan holding com-
pany shall be deemed to control a savings
association solely by reason of the purchase
by such savings and loan holding company of
shares issued by such savings association, or
issued by any savings and loan holding com-
pany (other than a bank holding company)
which controls such savings association, in
connection with a qualified stock issuance if
prior approval of such acquisition is granted
by the Board under this subpart, unless the
acquiring savings and loan holding company,
directly or indirectly, or acting in concert with
1 or more other persons, or through one or
more subsidiaries, owns, controls, or holds
with power to vote, or holds proxies repre-
senting, more than 15 percent of the voting
shares of such savings association or holding
company.

(b) Qualification. For purposes of this section,
any issuance of shares of stock shall be
treated as a qualified stock issuance if the
following conditions are met:

(1) The shares of stock are issued by—
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(i) An undercapitalized savings associa-
tion, which for purposes of this para-
graph (b)(1)(1) shall mean any savings
association—
(A) The assets of which exceed the
liabilities of such association; and
(B) Which does not comply with one
or more of the capital standards in ef-
fect under section 5(t) of HOLA; or
(i) A savings and loan holding company
which is not a bank holding company but
which controls an undercapitalized sav-
ings association if, at the time of issu-
ance, the savings and loan holding com-
pany is legally obligated to contribute the
net proceeds from the issuance of such
stock to the capital of an undercapitalized
savings association subsidiary of such
holding company.
(2) All shares of stock issued consist of
previously unissued stock or treasury
shares.
(3) All shares of stock issued are purchased
by a savings and loan holding company that
is registered, as of the date of purchase,
with the Board in accordance with the pro-
visions of section 10(b) of the HOLA and
the Board’s regulations promulgated there-
under.
(4) Subject to paragraph (c) of this section,
the Board approves the purchase of the
shares of stock by the acquiring savings and
loan holding company.
(5) The entire consideration for the stock
issued is paid in cash by the acquiring sav-
ings and loan holding company.
(6) At the time of the stock issuance, each
savings association subsidiary of the acquir-
ing savings and loan holding company
(other than an association acquired in a
transaction pursuant to section 13(c) or
13(k) of the Federal Deposit Insurance Act,
or section 408(m) of the National Housing
Act, as in effect immediately prior to enact-
ment of the Financial Institutions Reform,
Recovery and Enforcement Act of 1989)
has capital (after deducting any subordi-
nated debt, intangible assets, and deferred,
unamortized gains or losses) of not less
than 62 percent of the total assets of such
savings association.
(7) Immediately after the stock issuance,

the acquiring savings and loan holding
company holds not more than 15 percent of
the outstanding voting stock of the issuing
undercapitalized savings association or sav-
ings and loan holding company.

(8) Not more than one of the directors of
the issuing association or company is an
officer, director, employee, or other repre-
sentative of the acquiring company or any
of its affiliates.

(9) Transactions between the savings asso-
ciation or savings and loan holding com-
pany that issues the shares pursuant to this
section and the acquiring company and any
of its affiliates shall be subject to the provi-
sions of section 11 of HOLA and the
Board’s regulations promulgated thereunder.

(c) Approval of acquisitions.

(1) Criteria. The Board, in deciding
whether to approve or deny an application
filed on the basis that it is a qualified stock
issuance, shall apply the application criteria
set forth in section 238.15(a), (b), and (c).
(2) Additional capital commitments not re-
quired. The Board shall not disapprove any
application for the purchase of stock in con-
nection with a qualified stock issuance on
the grounds that the acquiring savings and
loan holding company has failed to under-
take to make subsequent additional capital
contributions to maintain the capital of the
undercapitalized savings association at or
above the minimum level required by the
Board or any other Federal agency having
jurisdiction.
(3) Other conditions. The Board shall im-
pose such conditions on any approval of an
application for the purchase of stock in con-
nection with a qualified stock issuance as
the Board determines to be appropriate, in-
cluding—
(i) A requirement that any savings asso-
ciation subsidiary of the acquiring sav-
ings and loan holding company limit
dividends paid to such holding company
for such period of time as the Board may
require; and
(ii) Such other conditions as the Board
deems necessary or appropriate to pre-
vent evasions of this section.
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(4) Application deemed approved if not

disapproved within 90 days.
(1) An application for approval of a pur-
chase of stock in connection with a quali-
fied stock issuance shall be deemed to
have been approved by the Board if such
application has not been disapproved by
the Board before the end of the 90-day
period beginning on the date of submis-
sion to the Board of the complete record
on the application as defined in section
238.14(g)(3)(ii).

(d) No limitation on class of stock issued. The
shares of stock issued in connection with a
qualified stock issuance may be shares of any
class.

(e) Application form. A savings and loan
holding company making application to ac-
quire a qualified stock issuance pursuant to
this subpart shall submit the appropriate form
to the appropriate Reserve Bank.

4-755
SUBPART F—SAVINGS AND LOAN
HOLDING COMPANY ACTIVITIES
AND ACQUISITIONS

SECTION 238.51—Prohibited Activities

(a) Evasion of law or regulation. No savings
and loan holding company or subsidiary
thereof which is not a savings association
shall, for or on behalf of a subsidiary savings
association, engage in any activity or render
any services for the purpose or with the effect
of evading any law or regulation applicable to
such savings association.

(b) Unrelated business activity. No savings
and loan holding company or subsidiary
thereof that is not a savings association shall
commence any business activity at any time,
or continue any business activity after the end
of the two-year period beginning on the date
on which such company received approval to
become a savings and loan holding company
that is subject to the limitations of this para-
graph (b), except (in either case) the follow-
ing:

(1) Furnishing or performing management

services for a savings association subsidiary

of such company;

(2) Conducting an insurance agency or an

escrow business;

(3) Holding, managing, or liquidating assets

owned by or acquired from a subsidiary

savings association of such company;

(4) Holding or managing properties used or

occupied by a subsidiary savings associa-

tion of such company;

(5) Acting as trustee under deed of trust;

(6) Any other activity:
(i) That the Board of Governors of the
Federal Reserve System has permitted for
bank holding companies pursuant to
regulations promulgated under section
4(c) of the Bank Holding Company Act;
or
(ii) Is set forth in section 238.53, subject
to the limitations therein; or

(7) ) In the case of a savings and loan
holding company, purchasing, holding, or
disposing of stock acquired in connection
with a qualified stock issuance if prior
approval for the acquisition of such stock
by such savings and loan holding com-
pany is granted by the Board pursuant to
section 238.41.
(ii) Notwithstanding the provisions of
this paragraph (b), any savings and loan
holding company that, between March 5,
1987 and August 10, 1987, received ap-
proval pursuant to 12 U.S.C. 1730a(e), as
then in effect, to acquire control of a
savings association shall not continue any
business activity other than those activi-
ties set forth in this paragraph (b) after
August 10, 1987.

(¢) Treatment of certain holding companies. 1f
a director or officer of a savings and loan
holding company, or an individual who owns,
controls, or holds with the power to vote (or
proxies representing) more than 25 percent of
the voting shares of a savings and loan hold-
ing company, directly or indirectly controls
more than one savings association, any sav-
ings and loan holding company controlled by
such individual shall be subject to the activi-
ties limitations contained in paragraph (b) of
this section, to the same extent such limita-
tions apply to multiple savings and loan hold-

35



4-755

Regulation LL § 238.51

ing companies pursuant to sections 238.51,
238.52, 238.53, and 238.54.

4-755.1
SECTION 238.52—Exempt Savings and
Loan Holding Companies and
Grandfathered Activities

(a) Exempt savings and loan holding compa-
nies.
(1) The following savings and loan holding
companies are exempt from the limitations
of section 238.51(b):
(i) Any savings and loan holding com-
pany (or subsidiary of such company)
that controls only one savings associa-
tion, if the savings association subsidiary
of such company is a qualified thrift
lender as defined in section 238.2(k).
(i) Any savings and loan holding com-
pany (or subsidiary thereof) that controls
more than one savings association if all,
or all but one of the savings association
subsidiaries of such company were ac-
quired pursuant to an acquisition under
section 13(c) or 13(k) of the Federal De-
posit Insurance Act, or section 408(m) of
the National Housing Act, as in effect
immediately prior to the date of enact-
ment of the Financial Institutions Reform,
Recovery and Enforcement Act of 1989,
and all of the savings association subsid-
iaries of such company are qualified
thrift lenders as defined in section
238.2(k).
(2) Any savings and loan holding company
whose subsidiary savings association(s) fails
to qualify as a qualified thrift lender pursu-
ant to 12 U.S.C. 1467a(m) may not com-
mence, or continue, any service or activity
other than those permitted under section
238.51(b) of this part, except that, the
Board may allow, for good cause shown,
such company (or subsidiary of such com-
pany which is not a savings association) up
to 3 years to comply with the limitations
set forth in section 238.51(b) of this part:
Provided, That effective August 9, 1990,
any company that controls a savings asso-
ciation that should have become or ceases
to be a qualified thrift lender, except a sav-
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ings association that requalified as a quali-
fied thrift lender pursuant to section
10(m)(3)(D) of the Home Owners’ Loan
Act, shall within one year after the date on
which the savings association fails to
qualify as a qualified thrift lender, register
as and be deemed to be a bank holding
company, subject to all of the provisions of
the Bank Holding Company Act, section 8
of the Federal Deposit Insurance Act, and
other statutes applicable to bank holding
companies in the same manner and to the
same extent as if the company were a bank
holding company and the savings associa-
tion were a bank, as those terms are defined
in the Bank Holding Company Act.

(b) Grandfathered activities for certain sav-
ings and loan holding companies. Notwith-
standing section 238.51(b) and subject to
paragraph (c) of this section, any savings and
loan holding company that received approval
prior to March 5, 1987 to acquire control of a
savings association may engage, directly or
indirectly or through any subsidiary (other
than a subsidiary savings association of such
company) in any activity in which it was law-
fully engaged on March 5, 1987, provided,
that:
(1) The holding company does not, after
August 10, 1987, acquire control of a bank
or an additional savings association, other
than a savings association acquired pursuant
to section 13(c) or 13(k) of the Federal
Deposit Insurance Act, or section 406(f) or
408(m) of the National Housing Act, as in
effect immediately prior to the date of en-
actment of the Financial Institutions Re-
form, Recovery and Enforcement Act of
1989;
(2) Any savings association subsidiary of
the holding company continues to qualify as
a domestic building and loan association
under section 7701(a)(19) of the Internal
Revenue Code of 1986 after August 10,
1987;
(3) The holding company does not engage
in any business activity other than those
permitted under section 238.51(b) or in
which it was engaged on March 5, 1987;
(4) Any savings association subsidiary of
the holding company does not increase the
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number of locations from which such sav-
ings association conducts business after
March 5, 1987, other than an increase due
to a transaction under section 13(c) or 13(k)
of the Federal Deposit Insurance Act, or
under section 408(m) of the National Hous-
ing Act, as in effect immediately prior to
the date of enactment of the Financial Insti-
tutions Reform, Recovery and Enforcement
Act of 1989; and

(5) Any savings association subsidiary of
the holding company does not permit any
overdraft (including an intra-day overdraft)
or incur any such overdraft in its account at
a Federal Reserve bank, on behalf of an
affiliate, unless such overdraft results from
an inadvertent computer or accounting error
that is beyond the control of both the sav-
ings association subsidiary and the affiliate.

(c) Termination by the Board of grandfathered
activities. Notwithstanding the provisions of
paragraph (b) of this section, the Board may,
after opportunity for hearing, terminate any
activity engaged in under paragraph (b) of this
section upon determination that such action is
necessary:

(1) To prevent conflicts of interest;

(2) To prevent unsafe or unsound practices;

or

(3) To protect the public interest.

(d) Foreign holding company. Any savings
and loan holding company organized under
the laws of a foreign country as of June 1,
1984 (including any subsidiary thereof that is
not a savings association) that controlled a
single savings association on August 10, 1987,
shall not be subject to the restrictions set forth
in section 238.51(b) with respect to any ac-
tivities of such holding company that are con-
ducted exclusively in a foreign country.

4-755.2
SECTION 238.53—Prescribed Services
and Activities of Savings and Loan
Holding Companies

(a) General. For the purpose of section
238.51(b)(6)(ii), the activities set forth in
paragraph (b) of this section are, and were as
of March 5, 1987, permissible services and

activities for savings and loan holding compa-
nies or subsidiaries thereof that are neither
savings associations nor service corporation
subsidiaries of subsidiary savings associations.
Services and activities of service corporation
subsidiaries of savings and loan holding com-
pany subsidiary savings associations are pre-
scribed by paragraph (d) of this section.

(b) Prescribed services and activities. Subject
to the provisions of paragraph (c) of this sec-
tion, a savings and loan holding company sub-
ject to restrictions on its activities pursuant to
section 238.51(b), or a subsidiary thereof
which is neither a savings association nor a
service corporation of a subsidiary savings as-
sociation, may furnish or perform the follow-
ing services and engage in the following ac-
tivities to the extent that it has legal power to
do so:
(1) Originating, purchasing, selling and ser-
vicing any of the following:
(i) Loans, and participation interests in
loans, on a prudent basis and secured by
real estate, including brokerage and ware-
housing of such real estate loans, except
that such a company or subsidiary shall
not invest in a loan secured by real estate
as to which a subsidiary savings associa-
tion of such company has a security in-
terest;
(ii) Manufactured home chattel paper
(written evidence of both a monetary ob-
ligation and a security interest of first
priority in one or more manufactured
homes, and any equipment installed or to
be installed therein), including brokerage
and warehousing of such chattel paper;
(iii) Loans, with or without security, for
the altering, repairing, improving, equip-
ping or furnishing of any residential real
estate;
(iv) Educational loans; and
(v) Consumer loans, as defined in section
160.3 of this title, Provided, That, no
subsidiary savings association of such
holding company or service corporation
of such savings association shall engage
directly or indirectly, in any transaction
with any affiliate involving the purchase
or sale, in whole or in part, of any con-
sumer loan.
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(2) Subject to the provisions of 12 U.S.C.
1468, furnishing or performing clerical ac-
counting and internal audit services primar-
ily for its affiliates;
(3) Subject to the provisions of 12 U.S.C.
1468, furnishing or performing the follow-
ing services primarily for its affiliates, and
for any savings association and service cor-
poration subsidiary thereof, and for other
multiple holding companies and affiliates
thereof:
(i) Data processing;
(ii) Credit information, appraisals, con-
struction loan inspections, and abstract-
ing;
(iii) Development and administration of
personnel benefit programs, including life
insurance, health insurance, and pension
or retirement plans;
(iv) Research, studies, and surveys;
(v) Purchase of office supplies, furniture
and equipment;
(vi) Development and operation of stor-
age facilities for microfilm or other du-
plicate records; and
(vii) Advertising and other services to
procure and retain both savings accounts
and loans;
(4) Acquisition of unimproved real estate
lots, and acquisition of other unimproved
real estate for the purpose of prompt devel-
opment and subdivision, for:
(1) Construction of improvements,
(ii)) Resale to others for such construc-
tion, or
(iii) Use as mobile home sites;
(5) Development, subdivision and construc-
tion of improvements on real estate ac-
quired pursuant to paragraph (b)(4) of this
section, for sale or rental;
(6) Acquisition of improved real estate and
mobile homes to be held for rental;
(7) Acquisition of improved real estate for
remodeling, rehabilitation, modernization,
renovation, or demolition and rebuilding for
sale or for rental;
(8) Maintenance and management of im-
proved real estate;
(9) Underwriting or reinsuring contract of
credit life or credit health and accident in-
surance in connection with extensions of
credit by the savings and loan holding com-

pany or any of its subsidiaries, or exten-
sions of credit by any savings association or
service corporation subsidiary thereof, or
any other savings and loan holding com-
pany or subsidiary thereof;

(10) Preparation of State and Federal tax
returns for accountholders of or borrowers
from (including immediate family members
of such accountholders or borrowers but not
including an accountholder or borrower
which is a corporation operated for profit)
an affiliated savings association;

(11) Purchase and sale of gold coins minted
and issued by the United States Treasury
pursuant to Public Law 99-185, 99 Stat.
1177 (1985), and activities reasonably inci-
dent thereto; and

(12) Any services or activities approved by
order of the former Federal Savings and
Loan Insurance Corporation prior to March
5, 1987, pursuant to its authority under sec-
tion 408(c)(2)(F) of the National Housing
Act, as in effect at the time.

(¢c) Procedures for commencing services or
activities. A notice to engage in or acquire a
company engaged in a service or activity pre-
scribed by paragraph (b) of this section (other
than purchase or sale of a government debt
security) shall be filed by a savings and loan
holding company (including a company seek-
ing to become a savings and loan holding
company) with the appropriate Reserve Bank
in accordance with this paragraph and the
Board’s Rules of Procedure (12 CFR 262.3).
(1) Engaging de novo in services or activi-
ties. A savings and loan holding company
seeking to commence or to engage de novo
in a service or activity pursuant to this sec-
tion, either directly or through a subsidiary,
shall file a notice containing a description
of the activities to be conducted and the
identity of the company that will conduct
the activity.
(2) Acquiring company engaged in services
or activities. A savings and loan holding
company seeking to acquire or control vot-
ing securities or assets of a company en-
gaged in a service or activity pursuant to
this section, shall file a notice containing
the following:
(1) A description of the proposal, includ-
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ing a description of each proposed ser-

vice or activity;

(i1) The identity of any entity involved in

the proposal, and, if the notificant pro-

poses to conduct the service or activity

through an existing subsidiary, a descrip-

tion of the existing activities of the sub-

sidiary;

(iii) If the savings and loan holding com-

pany has consolidated assets of $150 mil-

lion or more:
(A) Parent company and consolidated
pro forma balance sheets for the ac-
quiring savings and loan holding com-
pany as of the most recent quarter
showing credit and debit adjustments
that reflect the proposed transaction;
(B) Consolidated pro forma risk-based
capital and leverage ratio calculations
for the acquiring savings and loan
holding company as of the most recent
quarter (or, in the case of a qualifying
community banking organization (as
defined in section 217.12 of this chap-
ter) that is subject to the community
bank leverage ratio framework (as de-
fined in section 217.12 of this chapter),
consolidated pro forma leverage ratio
calculations for the acquiring savings
and loan holding company as of the
most recent quarter); and
(C) A description of the purchase price
and the terms and sources of funding
for the transaction;

(iv) If the savings and loan holding com-

pany has consolidated assets of less than

$150 million:
(A) A pro forma parent-only balance
sheet as of the most recent quarter
showing credit and debit adjustments
that reflect the proposed transaction;
and
(B) A description of the purchase price
and the terms and sources of funding
for the transaction and, if the transac-
tion is debt funded, one-year income
statement and cash flow projections for
the parent company, and the sources
and schedule for retiring any debt in-
curred in the transaction;

(v) (A) For each insured depository insti-
tution (that is not a qualifying commu-

nity banking organization (as defined
in section 217.12 of this chapter) that
is subject to the community bank le-
verage ratio framework (as defined in
section 217.12 of this chapter)) whose
tier 1 capital, total capital, total assets
or risk-weighted assets change as a re-
sult of the transaction, the total risk-
weighted assets, total assets, tier 1
capital, and total capital of the institu-
tion on a pro forma basis; and
(B) For each insured depository insti-
tution that is a qualifying community
banking organization (as defined in
section 217.12 of this chapter) that is
subject to the community bank lever-
age ratio framework (as defined in sec-
tion 217.12 of this chapter), whose tier
1 capital (as defined in section 217.2
of this chapter and calculated in accor-
dance with section 217.12(b) of this
chapter) or total assets change as a re-
sult of the transaction, the total assets
and tier 1 capital of the institution on a
pro forma basis;
(vi) A description of the management ex-
pertise, internal controls and risk manage-
ment systems that will be utilized in the
conduct of the proposed service or activ-
ity; and
(vii) A copy of the purchase agreements,
and balance sheet and income statements
for the most recent quarter and year-end
for any company to be acquired.

(3) (i) Except as provided in paragraph

(c)(3)(ii) of this section, from December
2, 2020, until December 31, 2021, the
determination of whether a savings and
loan holding company must comply with
the filing requirements in paragraph
(c)(2)(iii) or (iv) of this section shall be
made based on the lesser of:
(A) The consolidated assets of the sav-
ings and loan holding company as of
December 31, 2019; and
(B) The consolidated assets of the sav-
ings and loan holding company as of
the end of the most recent calendar
quarter.
(i) The relief provided under paragraph
(c)(3)(i) of this section does not apply to
a savings and loan holding company if

39



4-755.2

Regulation LL § 238.53

the Board determines that permitting the
savings and loan holding company to de-
termine its assets in accordance with that
paragraph would not be commensurate
with the risk profile of the savings and
loan holding company. When making this
determination, the Board will consider all
relevant factors, including the extent of
asset growth of the savings and loan
holding company since December 31,
2019; the causes of such growth, includ-
ing whether growth occurred as a result
of mergers or acquisitions; whether such
growth is likely to be temporary or per-
manent; whether the savings and loan
holding company has become involved in
any additional activities since December
31, 2019; the asset size of any parent
companies; and the type of assets held by
the savings and loan holding company. In
making a determination pursuant to this
paragraph (c)(3)(ii), the Board will apply
notice and response procedures in the
same manner and to the same extent as
the notice and response procedures in 12
CFR 263.202.

(d) Notice provided to Board. The Reserve
Bank shall immediately send to the Board a
copy of any notice received under paragraphs
(c)(1) or (c)(2) of this section.

(e) Notice to public.

(1) The Reserve Bank shall notify the
Board for publication in the Federal Regis-
ter immediately upon receipt by the Re-
serve Bank of:
(i) A notice under paragraph (c) of this
section or
(i) A written request that notice of a
proposal under paragraph (c) of this sec-
tion be published in the Federal Register.
Such a request may request that Federal
Register publication occur up to 15 cal-
endar days prior to submission of a no-
tice under this subpart.
(2) The Federal Register notice published
under this paragraph (e) shall invite public
comment on the proposal, generally for a
period of 15 days.

(f) Action on notices.
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(1) Reserve Bank action.

(i) In general. Within 30 calendar days
after receipt by the Reserve Bank of a
notice filed pursuant to paragraphs (c)(1)
or (c)(2) of this section, the Reserve
Banks shall:

(A) Approve the notice; or

(B) Refer the notice to the Board for

decision because action under del-

egated authority is not appropriate.
(i1) Return of incomplete notice. Within 7
calendar days of receipt, the Reserve
Bank may return any notice as
informationally incomplete that does not
contain all of the information required by
this section. The return of such a notice
shall be deemed action on the notice.
(iii) Notice of action. The Reserve Bank
shall promptly notify the savings and
loan holding company of any action or
referral under this paragraph.
@iv) Close of public comment period. The
Reserve Bank shall not approve any no-
tice under this paragraph (e)(1) of this
section prior to the third business day
after the close of the public comment
period, unless an emergency exists that
requires expedited or immediate action.

(2) Board action; internal schedule. The

Board seeks to act on every notice referred

to it for decision within 60 days of the date

that the notice is filed with the Reserve

Bank. If the Board is unable to act within

this period, the Board shall notify the

notificant and explain the reasons and the
date by which the Board expects to act.

(3) (1) Required time limit for System ac-

tion. The Board or the Reserve Bank
shall act on any notice under this section
within 60 days after the submission of a
complete notice.
(i1) Extension of required period for ac-
tion. The Board may extend the 60-day
period required for Board action under
paragraph (e)(3)(i) of this section for an
additional 30 days upon notice to the
notificant.

(4) Requests for additional information.

The Board or the Reserve Bank may

modify the information requirements under

this section or at any time request any addi-
tional information that either believes is
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needed for a decision on any notice under
this section.

(5) Tolling of period. The Board or the Re-
serve Bank may at any time extend or toll
the time period for action on a notice for
any period with the consent of the
notificant.

(g) Modification or termination of service or
activity. The Board may require a savings and
loan holding company or subsidiary thereof
which has commenced a service or activity
pursuant to this section to modify or termi-
nate, in whole or in part, such service or
activity as the Board finds necessary in order
to ensure compliance with the provisions and
purposes of this part and of section 10 of the
Home Owners’ Loan Act, as amended, or to
prevent evasions thereof.

(h) Alterations. Except as may be otherwise
provided in a resolution by or on behalf of the
Board in a particular case, a service or activ-
ity commenced pursuant to this section shall
not be altered in any material respect from
that described in the notice filed under para-
graph (c)(1) of this section, unless before
making such alteration notice of intent to do
so is filed in compliance with the appropriate
procedures of said paragraph (c)(1) of this
section.

(i) Service corporation subsidiaries of savings
associations. The Board hereby approves
without application the furnishing or perform-
ing of such services or engaging in such ac-
tivities as permitted by the OTS pursuant to
section 545.74 of this title, as in effect on
March 5, 1987, if such service or activity is
conducted by a service corporation subsidiary
of a subsidiary savings association of a sav-
ings and loan holding company and if such
service corporation has legal power to do so.

4-755.3
SECTION 238.54—Permissible Bank
Holding Company Activities of Savings
and Loan Holding Companies

(a) General. For purposes of section
238.51(b)(6)(i), the services and activities per-
missible for bank holding companies pursuant
to regulations that the Board has promulgated

pursuant to section 4(c) of the Bank Holding
Company Act are permissible for savings and
loan holding companies, or subsidiaries
thereof that are neither savings associations
nor service corporation subsidiaries of subsid-
iary savings associations: Provided, That no
savings and loan holding company shall com-
mence any activity described in this paragraph
(a) without the prior approval of this Board
pursuant to paragraph (b) of this section, un-
less—
(1) The holding company received a rating
of satisfactory or above prior to January 1,
2008, or thereafter, either received a com-
posite rating of “1”” or “2” or be consid-
ered satisfactory under the applicable rating
system in its most recent examination, and
is not in a troubled condition as defined in
section 238.72, and the holding company
does not propose to commence the activity
by an acquisition (in whole or in part) of a
going concern; or
(2) The activity is permissible under au-
thority other than section 10(c)(2)(F)(i) of
the HOLA without prior notice or approval.
Where an activity is within the scope of
both section 238.53 and this section, the
procedures of section 238.53 shall govern.

(b) Procedures for applications. Applications
to commence any activity prescribed under
paragraph (a) of this section shall be filed
with the appropriate Reserve Bank on the des-
ignated form. The Board must act upon such
application according to the procedures of sec-
tion 238.53(d), (e), and (f).

(¢c) Factors considered in acting on applica-
tions. In evaluating an application filed under
paragraph (b) of this section, the Board shall
consider whether the performance by the ap-
plicant of the activity can reasonably be ex-
pected to produce benefits to the public (such
as greater convenience, increased competition,
or gains in efficiency) that outweigh possible
adverse effects (such as undue concentration
of resources, decreased or unfair competition,
conflicts of interest, or unsound financial
practices). This consideration includes an
evaluation of the financial and managerial re-
sources of the applicant, including its subsid-
iaries, and of any company to be acquired,
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and the effect of the proposed transaction on
those resources.

4-756
SUBPART G—FINANCIAL HOLDING
COMPANY ACTIVITIES

SECTION 238.61—Scope

Section 10(c)(2)(H) of the HOLA (12 U.S.C.
1467a(c)(2)(H)) permits a savings and loan
holding company to engage in activities that
are permissible for a financial holding com-
pany if the savings and holding company
meets the criteria to qualify as a financial
holding company and complies with all of the
requirements applicable to a financial holding
company under sections 4(l) and 4(m) of the
BHC Act as if the savings and loan holding
company was a bank holding company. This
subpart provides the requirements and restric-
tions for a savings and holding company to be
treated as a financial holding company for the
purpose of engaging in financial holding com-
pany activities. This subpart does not apply to
savings and loan holding companies described
in section 10(c)(9)(C) of the HOLA (12
U.S.C. 1467a(c)(9)(C)).

4-756.1
SECTION 238.62—Definitions

For the purposes of this subpart:

(a) Financial holding company activities refers
to activities permissible under section 4(k) of
the Bank Holding Company Act of 1956 (12
U.S.C. 1843(k)) and section 225.86 of this
chapter.

(b) [Reserved]

4-756.2

SECTION 238.63—Requirements to
Engage in Financial Holding Company
Activities
(a) In general. In order for a savings and loan
holding company to engage in financial hold-
ing company activities:

(1) The savings and loan holding company

and all depository institutions controlled by
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the savings and loan holding company must
be and remain well capitalized;

(2) The savings and loan holding company
and all depository institutions controlled by
the savings and loan company must be and
remain well managed; and

(3) The savings and loan holding company
must have made an effective election to be
treated as a financial holding company.

4-756.3
SECTION 238.64—Election Required

(a) In general. Except as provided below, a
savings and loan holding company that wishes
to engage in financial holding company activi-
ties must have an effective election to be
treated as a financial holding company.

(b) Activities performed under separate HOLA
authority. A savings and loan holding com-
pany that conducts only the following activi-
ties is not required to elect to be treated as a
financial holding company:
(1) BHC Act section 4(c)(8) activities. Ac-
tivities  permissible under  section
10(c)(2)(F)(i) of the HOLA (12 U.S.C.
1467a(c)(2)(F)(1)).
(2) Insurance agency or escrow business
activities. Activities permissible under sec-
tion 10(c)(2)(B) of the HOLA (12 U.S.C.
1467a(c)(2)(B)).
(3) “1987 List” activities. Activities per-
missible under section 10(c)(2)(F)(ii) of the
HOLA (12 U.S.C. 1467a(c)(2)(F)(ii)).

(c) Existing requirements apply. A savings
and loan holding company that has not made
an effective election to be treated as a finan-
cial holding company and that conducts the
activities described in paragraphs (b)(1)
through (3) of this section remains subject to
any rules and requirements applicable to the
conduct of such activities.

4-756.4
SECTION 238.65—Election Procedures

(a) Filing requirement. A savings and loan
holding company may elect to be treated as a
financial holding company by filing a written
declaration with the appropriate Reserve Bank.
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A declaration by a savings and loan holding
company is considered to be filed on the date
that all information required by paragraph (b)
of this section is received by the appropriate
Reserve Bank.

(b) Contents of declaration. To be deemed

complete, a declaration must:
(1) State that the savings and loan holding
company elects to be treated as a financial
holding company in order to engage in fi-
nancial holding company activities;
(2) Provide the name and head office ad-
dress of the savings and loan holding com-
pany and of each depository institution con-
trolled by the savings and loan holding
company;
(3) Certify that the savings and loan hold-
ing company and each depository institution
controlled by the savings and loan holding
company is well capitalized as of the date
the savings and loan holding company sub-
mits its declaration;
(4) Certify that the savings and loan hold-
ing company and each savings association
controlled by the savings and loan holding
company is well managed as of the date the
savings and loan holding company submits
its declaration;

(c) Effectiveness of election. An election by a
savings and loan holding company to be
treated as a financial holding company shall
not be effective if, during the period provided
in paragraph (d) of this section, the Board
finds that, as of the date the declaration was
filed with the appropriate Reserve Bank:
(1) Any insured depository institution con-
trolled by the savings and loan holding
company (except an institution excluded un-
der paragraph (d) of this section) has not
achieved at least a rating of ‘“‘satisfactory
record of meeting community credit needs”
under the Community Reinvestment Act at
the savings association’s most recent exami-
nation; or
(2) Any depository institution controlled by
the bank holding company is not both well
capitalized and well managed.

(d) Consideration of the CRA performance of
a recently acquired savings association. Ex-
cept as provided in paragraph (f) of this sec-

tion, a savings association will be excluded
for purposes of the review of the Community
Reinvestment Act rating provisions of para-
graph (c)(1) of this section if:
(1) The savings and loan holding company
acquired the savings association during the
12-month period preceding the filing of an
election under paragraph (a) of this section;
(2) The savings and loan holding company
has submitted an affirmative plan to the
appropriate Federal banking agency for the
savings association to take actions neces-
sary for the institution to achieve at least a
rating of ‘‘satisfactory record of meeting
community credit needs” under the Com-
munity Reinvestment Act at the next exami-
nation of the savings association; and
(3) The appropriate Federal banking agency
for the savings association has accepted the
plan described in paragraph (d)(2) of this
section.

(e) Effective date of election.
(1) In general. An election filed by a sav-
ings and loan holding company under para-
graph (a) of this section is effective on the
31st calendar day after the date that a com-
plete declaration was filed with the appro-
priate Reserve Bank, unless the Board noti-
fies the savings and loan holding company
prior to that time that the election is inef-
fective.
(2) Earlier notification that an election is
effective. The Board or the appropriate Re-
serve Bank may notify a savings and loan
holding company that its election to be
treated as a financial holding company is
effective prior to the 31st day after the date
that a complete declaration was filed with
the appropriate Reserve Bank. Such a noti-
fication must be in writing.
(3) Special effective date rules for the OTS
transfer date.
(i) Deadline for filing declaration. For
savings and loan holding companies that
meet the requirements of section 238.63
and that are engaged in financial holding
company activities pursuant to existing
authority as of July 21, 2011, an election
under paragraph (a) must be filed with
the appropriate Reserve Bank by Decem-
ber 31, 2011. The election must be ac-
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companied by a description of the finan-
cial holding company activities conducted
by the savings and loan holding com-
pany.
(ii) Effective date of election. An election
filed under paragraph (e)(3)(i) of this sec-
tion is effective on the 61st calendar day
after the date that a complete declaration
was filed with the appropriate Reserve
Bank, unless the Board notifies the sav-
ings and loan holding company prior to
that time that the election is ineffective.
(iii) Earlier notification that an election
is effective. The Board or the appropriate
Reserve Bank may notify a savings and
loan holding company that its election
under paragraph (e)(3)(i) of this section
to be treated as a financial holding com-
pany is effective prior to the 61st day
after the date that a complete declaration
was filed with the appropriate Reserve
Bank. Such notification must be in writ-
ing.
(iv) Filings by savings and loan holding
companies that do not meet requirements.
(A) For savings and loan holding com-
panies that are engaged in financial
holding company activities as of July
21, 2011 but do not meet the require-
ments of section 238.63, a declaration
must be filed with the appropriate Re-
serve Bank by December 31, 2011,
specifying:
(/) The name and head office ad-
dress of the savings and loan hold-
ing company and of each depository
institution controlled by the savings
and loan holding company;
(2) The financial holding company
activities that the savings and loan
holding company is engaged in;
(3) The requirements of section
238.63 that the savings and loan
holding company does not meet; and
(4) A description of how the savings
and loan holding company will
achieve compliance with section
238.63 prior to June 30, 2012.
(B) A savings and loan holding com-
pany covered by this subparagraph will
be subject to:
(/) The notice, remediation agree-

44

ment, divestiture, and any other re-
quirements described in section
225.83 of this chapter; or

(2) The activities limitations and
any other requirements described in
section 225.84 of this chapter, de-
pending on which requirements of
section 238.63 the savings and loan
holding company does not meet.

(f) Requests to be treated as a financial hold-
ing company submitted as part of an applica-
tion to become a savings and loan holding
company. A company that is not a savings and
loan holding company and has applied for the
Board’s approval to become a savings and
loan holding company under section 10(e) of
the HOLA (12 U.S.C. 1467a(e)) may as part
of that application submit a request to be
treated as a financial holding company. Such
requests shall be made and reviewed by the
Board as described in section 225.82(f) of this
chapter.

(g) Board’s authority to exercise supervisory
authority over a savings and loan holding
company treated as a financial holding com-
pany. An effective election to be treated as a
financial holding company does not in any
way limit the Board’s statutory authority un-
der the HOLA, the Federal Deposit Insurance
Act, or any other relevant Federal statute to
take appropriate action, including imposing
supervisory limitations, restrictions, or prohi-
bitions on the activities and acquisitions of a
savings and loan holding company that has
elected to be treated as a financial holding
company, or enforcing compliance with appli-
cable law.

4-756.5
SECTION 238.66—Ongoing
Requirements

(a) In general. A savings and loan holding
company with an effective election to be
treated as a financial holding company is sub-
ject to the same requirements applicable to a
financial holding company, under sections 4(1)
and 4(m) of the Bank Holding Company Act
and section 804(c) of the Community Rein-
vestment Act of 1977 (12 U.S.C. 2903(c)) as
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if the savings and loan holding company was
a bank holding company.

(b) Consequences of failing to continue to
meet applicable capital and management re-
quirements. A savings and loan holding com-
pany with an effective election to be treated
as a financial holding company that fails to
meet applicable capital and management re-
quirements at section 238.63 is subject to the
notice, remediation agreement, divestiture, and
any other requirements described in section
225.83 of this chapter.

(c) Consequences of failing to continue to
maintain a satisfactory or better rating under
the Community Reinvestment Act at all in-
sured depository institution subsidiaries. A
savings and loan holding company with an
effective election to be treated as a financial
holding company that fails to maintain a satis-
factory or better rating under the Community
Reinvestment Act at all insured deposit insti-
tution subsidiaries is subject to the activities
limitations and any other requirements de-
scribed in section 225.84 of this chapter.

(d) Notice and approval requirements for con-
ducting financial holding company activities;
permissible activities. A savings and loan
holding company with an effective election to
be treated as a financial holding company may
conduct the activities listed in section 225.86
of this chapter subject to the notice, approval,
and any other requirements described in sec-
tions 225.85 through 225.89 of this chapter.

4-757
SUBPART H—NOTICE OF CHANGE
OF DIRECTOR OR SENIOR
EXECUTIVE OFFICER

SECTION 238.71—Purpose

This subpart implements 12 U.S.C. 1831i,
which requires certain savings and loan hold-
ing companies to notify the Board before ap-
pointing or employing directors and senior ex-
ecutive officers.

4-757.1
SECTION 238.72—Definitions

The following definitions apply to this sub-
part:

(a) Director means an individual who serves
on the board of directors of a savings and
loan holding company. This term does not in-
clude an advisory director who:
(1) Is not elected by the shareholders;
(2) Is not authorized to vote on any matters
before the board of directors or any com-
mittee of the board of directors;
(3) Provides only general policy advice to
the board of directors or any committee of
the board of directors; and
(4) Has not been identified by the Board or
Reserve Bank in writing as an individual
who performs the functions of a director, or
who exercises significant influence over, or
participates in, major policymaking deci-
sions of the board of directors.

(b) Senior executive officer means an indi-
vidual who holds the title or performs the
function of one or more of the following posi-
tions (without regard to title, salary, or com-
pensation): president, chief executive officer,
chief operating officer, chief financial officer,
chief lending officer, or chief investment offi-
cer. Senior executive officer also includes any
other person identified by the Board or Re-
serve Bank in writing as an individual who
exercises significant influence over, or partici-
pates in, major policymaking decisions,
whether or not hired as an employee.

(c) Troubled condition means:

(1) A savings and loan holding company
that has an unsatisfactory rating under the
applicable holding company rating system,
or that is informed in writing by the Board
or Reserve Bank that it has an adverse ef-
fect on its subsidiary savings association.
(2) A savings and loan holding company
that is subject to a capital directive, a
cease-and-desist order, a consent order, a
formal written agreement, or a prompt cor-
rective action directive relating to the safety
and soundness or financial viability of the
savings association, unless otherwise in-
formed in writing by the Board or Reserve
Bank; or
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(3) A savings and loan holding company
that is informed in writing by the Board or
Reserve Bank that it is in troubled condi-
tion based on information available to the
Board or Reserve Bank.

4-757.2
SECTION 238.73—Prior Notice
Requirements

(a) Savings and loan holding company. Ex-
cept as provided under section 238.78, a sav-
ings and loan holding company must give the
Board 30 days’ written notice, as specified in
section 238.74, before adding or replacing any
member of its board of directors, employing
any person as a senior executive officer, or
changing the responsibilities of any senior ex-
ecutive officer so that the person would as-
sume a different senior executive position if
the savings and loan holding company is in
troubled condition.

(b) Notice by individual. An individual seek-
ing election to the board of directors of a
savings and loan holding company described
in paragraph (a) of this section that has not
been nominated by management, must either
provide the prior notice required under para-
graph (a) of this section or follow the process
under section 238.78(b).

4-757.3
SECTION 238.74—Filing and Processing
Procedures

(a) Filing notice.

(1) Content. The notice required in section

238.73 shall be filed with the appropriate

Reserve Bank and shall contain:
(i) The information required by para-
graph 6(A) of the Change in Bank Con-
trol Act (12 U.S.C. 1817(j)(6)(A)) as may
be prescribed in the designated Board
form;
(i) Additional information consistent
with the Federal Financial Institutions
Examination Council’s Joint Statement of
Guidelines on Conducting Background
Checks and Change in Control Investiga-
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tions, as set forth in the designated Board

form; and

(iii) Such other information as may be

required by the Board or Reserve Bank.
(2) Modification. The Reserve Bank may
modify or accept other information in place
of the requirements of this section for a
notice filed under this subpart.
(3) Acceptance and processing of notice.
The 30-day notice period specified in sec-
tion 238.73 shall begin on the date all in-
formation required to be submitted by the
notificant pursuant to this section is re-
ceived by the appropriate Reserve Bank.
The Reserve Bank shall notify the savings
and loan holding company or individual
submitting the notice of the date on which
all required information is received and the
notice is accepted for processing, and of the
date on which the 30-day notice period will
expire. The Board or Reserve Bank may
extend the 30-day notice period for an addi-
tional period of not more than 60 days by
notifying the savings and loan holding com-
pany or individual filing the notice that the
period has been extended and stating the
reason for not processing the notice within
the 30-day notice period.

(b) [Reserved]

4-757.4
SECTION 238.75—Standards for Review

(a) Notice of disapproval. The Board or Re-
serve Bank will disapprove a notice if, pursu-
ant to the standard set forth in 12 U.S.C.
1831i(e), the Board or Reserve Bank finds
that the competence, experience, character, or
integrity of the proposed individual indicates
that it would not be in the best interests of the
depositors of the savings and loan holding
company or of the public to permit the indi-
vidual to be employed by, or associated with,
the savings and loan holding company. If the
Board or Reserve Bank disapproves a notice,
it will issue a written notice that explains why
the Board or Reserve Bank disapproved the
notice. The Board or Reserve Bank will send
the notice to the savings and loan holding
company and the individual.
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(b) Appeal of a notice of disapproval.
(1) A disapproved individual or a regulated
institution that has submitted a notice that is
disapproved under this section may appeal
the disapproval to the Board within 15 days
of the effective date of the notice of disap-
proval. An appeal shall be in writing and
explain the reasons for the appeal and in-
clude all facts, documents, and arguments
that the appealing party wishes to be con-
sidered in the appeal, and state whether the
appealing party is requesting an informal
hearing.
(2) Written notice of the final decision of
the Board shall be sent to the appealing
party within 60 days of the receipt of an
appeal, unless the appealing party’s request
for an informal hearing is granted.
(3) The disapproved individual may not
serve as a director or senior executive offi-
cer of the state member bank or bank hold-
ing company while the appeal is pending.

(c) Informal hearing.

(1) An individual or regulated institution
whose notice under this section has been
disapproved may request an informal hear-
ing on the notice. A request for an informal
hearing shall be in writing and shall be
submitted within 15 days of a notice of
disapproval. The Board may, in its sole dis-
cretion, order an informal hearing if the
Board finds that oral argument is appropri-
ate or necessary to resolve disputes regard-
ing material issues of fact.

(2) An informal hearing shall be held
within 30 days of a request, if granted, un-
less the requesting party agrees to a later
date.

(3) Written notice of the final decision of
the Board shall be given to the individual
and the regulated institution within 60 days
of the conclusion of any informal hearing
ordered by the Board, unless the requesting
party agrees to a later date.

4-757.5
SECTION 238.76—Waiting Period

(a) At expiration of period. A proposed direc-
tor or senior executive officer may begin ser-
vice at the end of the 30-day period and any

extension as provided under section 238.74
unless the Board or Reserve Bank notifies you
that it has disapproved the notice before the
end of the period.

(b) Prior to expiration of period. A proposed
director or senior executive officer may begin
service before the end of the 30-day period
and any extension as provided under section
238.74 of this section, if the Board or the
Reserve Bank notifies in writing the savings
and loan holding company or individual sub-
mitting the notice of the Board’s or Reserve
Bank’s intention not to disapprove the notice.

4-757.6
SECTION 238.77—Waiver of Prior
Notice Requirement

(a) Waiver request. An individual may serve
as a director or senior executive officer before
filing a notice under this subpart if the Board
or Reserve Bank finds that:
(1) Delay would threaten the safety or
soundness of the savings and loan holding
company;
(2) Delay would not be in the public inter-
est; or
(3) Other extraordinary circumstances exist
that justify waiver of prior notice.

(b) Automatic waiver. An individual may
serve as a director upon election to the board
of directors before filing a notice under this
subpart, if the individual:
(1) Is not proposed by the management of
the savings and loan holding company;
(2) Is elected as a new member of the
board of directors at a meeting of the sav-
ings and loan holding company; and
(3) Provides to the appropriate Reserve
Bank all the information required in section
238.74 within two (2) business days after
the individual’s election.

(c) Subsequent Board or Reserve Bank action.
The Board or Reserve Bank may disapprove a
notice within 30 days after the Board or Re-
serve Bank issues a waiver under paragraph
(a) of this section or within 30 days after the
election of an individual who has filed a no-
tice and is serving pursuant to an automatic
waiver under paragraph (b) of this section.
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4-758
SUBPART [—PROHIBITED SERVICE
AT SAVINGS AND LOAN HOLDING
COMPANIES

SECTION 238.81—Purpose

This subpart implements section 19(e)(1) of
the Federal Deposit Insurance Act (FDIA),
which prohibits persons who have been con-
victed of certain criminal offenses or who
have agreed to enter into a pre-trial diversion
or similar program in connection with a pros-
ecution for such criminal offenses from occu-
pying various positions with a savings and
loan holding company. This part also imple-
ments section 19(e)(2) of the FDIA, which
permits the Board to provide exemptions, by
regulation or order, from the application of the
prohibition. This subpart provides an exemp-
tion for savings and loan holding company
employees whose activities and responsibili-
ties are limited solely to agriculture, forestry,
retail merchandising, manufacturing, or public
utilities operations, and a temporary exemp-
tion for certain persons who held positions
with respect to a savings and loan holding
company as of October 13, 2006. The subpart
also describes procedures for applying to the
Board for an exemption.

4-758.1
SECTION 238.82—Definitions

The following definitions apply to this sub-
part:

(a) Institution-affiliated party i s defined at 12
U.S.C. 1813(u), except that the phrase ‘“‘sav-
ings and loan holding company” is substituted
for “insured depository institution”” each place
that it appears in that definition.

(b) Enforcement Counsel means any indi-
vidual who files a notice of appearance to
serve as counsel on behalf of the Board in the
proceeding.

(c) Person means an individual and does not
include a corporation, firm or other business
entity.

(d) Savings and loan holding company is de-
fined at section 238.2(m), but excludes a sub-
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sidiary of a savings and loan holding company
that is not itself a savings and loan holding
company.

4-758.2
SECTION 238.83—Prohibited Actions

(a) Person. If a person was convicted of a
criminal offense described in section 238.84,
or agreed to enter into a pretrial diversion or
similar program in connection with a prosecu-
tion for such a criminal offense, he or she
may not:
(1) Become, or continue as, an institution-
affiliated party with respect to any savings
and loan holding company.
(2) Own or control, directly or indirectly,
any savings and loan holding company. A
person will own or control a savings and
loan holding company if he or she owns or
controls that company under subpart D of
this part.
(3) Otherwise participate, directly or indi-
rectly, in the conduct of the affairs of any
savings and loan holding company.

(b) Savings and loan holding company. A sav-
ings and loan holding company may not per-
mit any person described in paragraph (a) of
this section to engage in any conduct or to
continue any relationship prohibited under that
paragraph.

4-758.3
SECTION 238.84—Covered Convictions
or Agreements to Enter into Pre-Trial
Diversions or Similar Programs

(a) Covered convictions and agreements. EX-
cept as described in section 238.85, this sub-
part covers:
(1) Any conviction of a criminal offense
involving dishonesty, breach of trust, or
money laundering. Convictions do not cover
arrests, pending cases not brought to trial,
acquittals, convictions reversed on appeal,
pardoned convictions, or expunged convic-
tions.
(2) Any agreement to enter into a pretrial
diversion or similar program in connection
with a prosecution for a criminal offense
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involving dishonesty, breach of trust or
money laundering. A pretrial diversion or
similar program is a program involving a
suspension or eventual dismissal of charges
or of a criminal prosecution based upon an
agreement for treatment, rehabilitation, res-
titution, or other non-criminal or non-
punitive alternative.

(b) Dishonesty or breach of trust. A determi-
nation whether a criminal offense involves
dishonesty or breach of trust is based on the
statutory elements of the crime.
(1) “Dishonesty” means directly or indi-
rectly to cheat or defraud, to cheat or de-
fraud for monetary gain or its equivalent, or
to wrongfully take property belonging to
another in violation of any criminal statute.
Dishonesty includes acts involving a want
of integrity, lack of probity, or a disposition
to distort, cheat, or act deceitfully or
fraudulently, and may include crimes which
federal, state or local laws define as dishon-
est.
(2) “Breach of trust” means a wrongful
act, use, misappropriation, or omission with
respect to any property or fund which has
been committed to a person in a fiduciary
or official capacity, or the misuse of one’s
official or fiduciary position to engage in a
wrongful act, use, misappropriation, or
omission.

4-758.4
SECTION 238.85—Adjudications and
Offenses Not Covered

(a) Youthful offender or juvenile delinquent.
This subpart does not cover any adjudication
by a court against a person as:
(1) A youthful offender under any youthful
offender law; or
(2) A juvenile delinquent by a court with
jurisdiction over minors as defined by state
law.

(b) De minimis criminal offense. This subpart
does not cover de minimis criminal offenses.
A criminal offense is de minimis if:
(1) The person has only one conviction or
pretrial diversion or similar program of re-
cord;

(2) The offense was punishable by impris-
onment for a term of less than one year, a
fine of less than $1,000, or both, and the
person did not serve time in jail.

(3) The conviction or program was entered
at least five years before the date the per-
son first held a position described in section
238.83(a); and

(4) The offense did not involve an insured
depository institution, insured credit union,
or other banking organization (including a
savings and loan holding company, bank
holding company, or financial holding com-
pany).

(5) The person must disclose the conviction
or pretrial diversion or similar program to
all insured depository institutions and other
banking organizations the affairs of which
he or she participates.

(6) The person must be covered by a fidel-
ity bond to the same extent as others in
similar positions with the savings and loan
holding company.

4-758.5
SECTION 238.86—Exemptions

(a) Employees. An employee of a savings and
loan holding company is exempt from the pro-
hibition in section 238.83, if all of the follow-
ing conditions are met:
(1) The employee’s responsibilities and ac-
tivities are limited solely to agriculture, for-
estry, retail merchandising, manufacturing,
or public utilities operations.
(2) The savings and loan holding company
maintains a list of all policymaking posi-
tions and reviews this list annually.
(3) The employee’s position does not ap-
pear on the savings and loan holding com-
pany’s list of policymaking positions, and
the employee does not, in fact, exercise any
policymaking function with the savings and
loan holding company.
(4) The employee:
(1) Is not an institution-affiliated party of
the savings and loan holding company
other than by virtue of the employment
described in paragraph (a) of this section.
(i) Does not own or control, directly or
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indirectly, the savings and loan holding
company; and

(iii) Does not participate, directly or indi-
rectly, in the conduct of the affairs of the
savings and loan holding company.

(b) Temporary exemption.

(1) Any prohibited person who was an in-
stitution affiliated party with respect to a
savings and loan holding company, who
owned or controlled, directly or indirectly a
savings and loan holding company, or who
otherwise participated directly or indirectly
in the conduct of the affairs of a savings
and loan holding company on October 13,
2006, may continue to hold the position
with the savings and loan holding company.
(2) This exemption expires on December
31, 2012, unless the savings and loan hold-
ing company or the person files an applica-
tion seeking a case-by-case exemption for
the person under section 238.87 by that
date. If the savings and loan holding com-
pany or the person files such an application,
the temporary exemption expires on:
(1) The date of issuance of a Board ap-
proval of the application under section
238.89(a);
(i) The expiration of the 20-day period
for filing a request for hearing under sec-
tion 238.90(a) provided there is no timely
request for hearing following the issuance
by the Board of a denial of the applica-
tion under that section;
(iii) The date that the Board denies a
timely request for hearing under section
238.90(b) following the issuance of a
Board denial of the application under
section 238.89(b);
(iv) The date that the Board issues a de-
cision under section 238.90(d); or
(v) The date an applicant withdraws the
application.

4-758.6
SECTION 238.87—Filing Procedures

(a) Who may file.

(1) A savings and loan holding company or
a person who was convicted of a criminal
offense described in section 238.84 or who
has agreed to enter into a pre-trial diversion

or similar program in connection with a
prosecution for such a criminal offense may
file an application with the Board seeking
an exemption from the prohibitions in this
subpart.

(2) A savings and loan holding company or
a person may seek an exemption only for a
designated position (or positions) with re-
spect to a named savings and loan holding
company.

(3) A savings and loan holding company or
a person may not file an application less
than one year after the latter of the date of
a denial of the same exemption under sec-
tion 238.89(b), section 238.90(a) or section
238.90(d).

(b) Prohibition pending Board action. Unless
a savings and loan holding company or a per-
son is exempt under section 238.86(b), the
prohibitions in section 238.83 continue to ap-
ply pending Board action on the application.

4-758.7
SECTION 238.88—Factors for Review

(a) Board review.
(1) In determining whether to approve an
exemption application filed under section
238.87, the Board will consider the extent
to which the position that is the subject of
the application enables a person to:
(i) Participate in the major policymaking
functions of the savings and loan holding
company; or
(i1) Threaten the safety and soundness of
any insured depository institution that is
controlled by the savings and loan hold-
ing company, the interests of its deposi-
tors, or the public confidence in the in-
sured depository institution.
(2) The Board will also consider whether
the applicant has demonstrated the person’s
fitness to hold the described position. Some
positions may be approved without an ex-
tensive review of a person’s fitness because
the position does not enable a person to
take the actions described in paragraph
(a)(1) of this section.

(b) Factors. In making the determinations un-
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der paragraph (a) of this section, the Board

will consider the following factors:
(1) The position;
(2) The amount of influence and control a
person holding the position will be able to
exercise over the affairs and operations of
the savings and loan holding company and
the insured depository institution;
(3) The ability of the management of the
savings and loan holding company to super-
vise and control the activities of a person
holding the position;
(4) The level of ownership that the person
will have at the savings and loan holding
companys;
(5) The specific nature and circumstances
of the criminal offense. The question
whether a person who was convicted of a
crime or who agreed to enter into a pretrial
diversion or similar program for a crime
was guilty of that crime is not relevant;
(6) Evidence of rehabilitation; and
(7) Any other relevant factor.

4-758.8
SECTION 238.89—Board Action

(a) Approval. The Board will notify an appli
cant if an application under this subpart is
approved. An approval by the Board may in-
clude such conditions as the Board determines
to be appropriate.

(b) Denial. If Board denies an application, the
Board will notify an applicant promptly.

4-758.9
SECTION 238.90—Hearings

(a) Hearing requests. Within 20 days of the
date of issuance of a denial of an application
filed under this subpart, a savings and loan
holding company or a person whose applica-
tion the Board has denied may file a written
request demonstrating good cause for a hear-
ing on the denial.

(b) Board review of hearing request. The
Board will review the hearing request to de-
termine if the savings and loan holding com-
pany or person has demonstrated good cause
for a hearing on the application. Within 30

days after the filing of a timely request for a
hearing, the Board will notify the savings and
loan holding company or person in writing of
its decision to grant or deny the hearing re-
quest. If the Board grants the request for a
hearing, it will order a hearing to be com-
menced within 60 days of the issuance of the
notification. Upon the request of a party, the
Board may at its discretion order a later hear-
ing date.

(¢c) Hearing procedures. The following proce-

dures apply to hearings under this subpart.
(1) The hearing shall be held in Washing-
ton, DC, or at another designated place,
before a presiding officer designated by the
Board.
(2) An applicant may elect in writing to
have the matter determined on the basis of
written submissions, rather than an oral
hearing.
(3) The parties to the hearing are Enforce-
ment Counsel and the applicant.
(4) The provisions of sections 263.2, 263.4,
263.6 through 263.12, and 263.16 of this
chapter apply to the hearing.
(5) Discovery is not permitted.
(6) A party may introduce relevant and ma-
terial documents and make oral argument at
the hearing.
(7) At the discretion of the presiding offi-
cer, witnesses may be presented within
specified time limits, provided that a list of
witnesses is furnished to the presiding offi-
cer and to all other parties prior to the
hearing. Witnesses must be sworn, unless
otherwise directed by the presiding officer.
The presiding officer may ask questions of
any witness. Each party may cross-examine
any witness presented by the opposing
party. The Board will furnish a transcript of
the proceedings upon an applicant’s request
and upon the payment of the costs of the
transcript.
(8) The presiding officer has the power to
administer oaths and affirmations, to take or
cause to be taken depositions of unavailable
witnesses, and to issue, revoke, quash, or
modify subpoenas and subpoenas duces
tecum. If the presentation of witnesses is
permitted, the presiding officer may require
the attendance of witnesses from any state,
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territory, or other place subject to the juris-
diction of the United States at any location
where the proceeding is being conducted.
Witness fees are paid in accordance with
section 263.14 of this chapter.

(9) Upon the request of a party, the record
will remain open for five business days fol-
lowing the hearing for additional submis-
sions to the record.

(10) Enforcement Counsel has the burden
of proving a prima facie case that a person
is prohibited from a position under section
19(e) of the FDIA. The applicant has the
burden of proof on all other matters.

(11) The presiding officer must make rec-
ommendations to the Board, where possible,
within 20 days after the last day for the
parties to submit additions to the record.
(12) The presiding officer must forward his
or her recommendation to the Board who
shall promptly certify the entire record, in-
cluding the presiding officer’s recommenda-
tions. The Board’s certification will close
the record.

(d) Decision. After the certification of the re-
cord, the Board will notify the parties of its
decision by issuing an order approving or de-
nying the application.
(1) An approval order will require fidelity
bond coverage for the position to the same
extent as similar positions with the savings
and loan holding company. The approval
order may include such other conditions as
may be appropriate.
(2) A denial order will include a summary
of the relevant factors under section
238.88(b).

4-759
SUBPART J—MANAGEMENT
OFFICIAL INTERLOCKS

SECTION 238.91—Authority, Purpose,
and Scope

(a) Authority. This subpart is issued under the
provisions of the Depository Institution Man-
agement Interlocks Act (Interlocks Act) (12
U.S.C. 3201 et seq.), as amended.

(b) Purpose. The purpose of the Interlocks
Act and this subpart is to foster competition

52

by generally prohibiting a management official
from serving two nonaffiliated depository or-
ganizations in situations where the manage-
ment interlock likely would have an
anticompetitive effect.

(c) Scope. This subpart applies to manage-
ment officials of savings and loan holding
companies, and their affiliates.

4-759.1
SECTION 238.92—Definitions

For purposes of this subpart, the following
definitions apply:

(a) Affiliate.

(1) The term affiliate has the meaning
given in section 202 of the Interlocks Act
(12 U.S.C. 3201). For purposes of that sec-
tion 202, shares held by an individual in-
clude shares held by members of his or her
immediate family. ‘“‘Immediate family”
means spouse, mother, father, child, grand-
child, sister, brother, or any of their
spouses, whether or not any of their shares
are held in trust.

(2) For purposes of section 202(3)(B) of
the Interlocks Act (12 U.S.C. 3201(3)(B)),
an affiliate relationship involving a savings
and loan holding company based on com-
mon ownership does not exist if the Board
determines, after giving the affected persons
the opportunity to respond, that the asserted
affiliation was established in order to avoid
the prohibitions of the Interlocks Act and
does not represent a true commonality of
interest between the depository organiza-
tions. In making this determination, the
Board considers, among other things,
whether a person, including members of his
or her immediate family, whose shares are
necessary to constitute the group owns a
nominal percentage of the shares of one of
the organizations and the percentage is sub-
stantially disproportionate to that person’s
ownership of shares in the other organiza-
tion.

(b) Area median income means:
(1) The median family income for the met-
ropolitan statistical area (MSA), if a deposi-
tory organization is located in an MSA; or



Regulation LL § 238.92

4-759.1

(2) The statewide nonmetropolitan median
family income, if a depository organization
is located outside an MSA.

(c) Community means a city, town, or village,
and contiguous or adjacent cities, towns, or
villages.

(d) Contiguous or adjacent cities, towns, or
villages means cities, towns, or villages whose
borders touch each other or whose borders are
within 10 road miles of each other at their
closest points. The property line of an office
located in an unincorporated city, town, or
village is the boundary line of that city, town,
or village for the purpose of this definition.

(e) Depository holding company means a
bank holding company or a savings and loan
holding company (as more fully defined in
section 202 of the Interlocks Act (12 U.S.C.
3201)) having its principal office located in
the United States.

(f) Depository institution means a commercial
bank (including a private bank), a savings
bank, a trust company, a savings and loan
association, a building and loan association, a
homestead association, a cooperative bank, an
industrial bank, or a credit union, chartered
under the laws of the United States and hav-
ing a principal office located in the United
States. Additionally, a United States office, in-
cluding a branch or agency, of a foreign com-
mercial bank is a depository institution.

(g) Depository institution affiliate means a de-
pository institution that is an affiliate of a
depository organization.

(h) Depository organization means a deposi-
tory institution or a depository holding com-

pany.

(i) Low- and moderate-income areas means
census tracts (or, if an area is not in a census
tract, block numbering areas delineated by the
United States Bureau of the Census) where
the median family income is less than 100
percent of the area median income.

(j) Management official.
(1) The term management official means:
(i) A director;
(i1) An advisory or honorary director of a

depository institution with total assets of
$100 million or more;
(iii) A senior executive officer as that
term is defined in section 225.71(c) of
this chapter;
(iv) A branch manager;
(v) A trustee of a depository organization
under the control of trustees; and
(vi) Any person who has a representative
or nominee serving in any of the capaci-
ties in this paragraph (j)(1).

(2) The term management official does not

include:
(i) A person whose management func-
tions relate exclusively to the business of
retail merchandising or manufacturing;
(ii)) A person whose management func-
tions relate principally to the business
outside the United States of a foreign
commercial bank; or
(iii)) A person described in the provisos
of section 202(4) of the Interlocks Act
(12 U.S.C. 3201(4)) (referring to an offi-
cer of a State-chartered savings bank, co-
operative bank, or trust company that
neither makes real estate mortgage loans
nor accepts savings).

(k) Office means a principal or branch office
of a depository institution located in the
United States. Office does not include a repre-
sentative office of a foreign commercial bank,
an electronic terminal, or a loan production
office.

() Person means a natural person, corpora-
tion, or other business entity.

(m) Relevant metropolitan statistical area
(RMSA) means an MSA, a primary MSA, or a
consolidated MSA that is not comprised of
designated Primary MSAs to the extent that
these terms are defined and applied by the
Office of Management and Budget.

(n) Representative or nominee means a natu-
ral person who serves as a management offi-
cial and has an obligation to act on behalf of
another person with respect to management
responsibilities. The Board will find that a
person has an obligation to act on behalf of
another person only if the first person has an
agreement, express or implied, to act on be-
half of the second person with respect to man-
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agement responsibilities. The Board will deter-
mine, after giving the affected persons an
opportunity to respond, whether a person is a
representative or nominee.

(0) Savings association means:

(1) Any Federal savings association (as de-
fined in section 3(b)(2) of the Federal De-
posit Insurance Act (12 U.S.C. 1813(b)(2)));
(2) Any state savings association (as de-
fined in section 3(b)(3) of the Federal De-
posit Insurance Act (12 U.S.C. 1813(b)(3)))
the deposits of which are insured by the
Federal Deposit Insurance Corporation; and
(3) Any corporation (other than a bank as
defined in section 3(a)(1) of the Federal
Deposit Insurance Act (12 U.S.C.
1813(a)(1))) the deposits of which are in-
sured by the Federal Deposit Insurance Cor-
poration, that the Board of Directors of the
Federal Deposit Insurance Corporation and
the Comptroller of the Currency jointly de-
termine to be operating in substantially the
same manner as a savings association.

(p) Total assets.

(1) The term fotal assets means assets mea-

sured on a consolidated basis and reported

in the most recent fiscal year-end Consoli-
dated Report of Condition and Income.

(2) The term total assets does not include:
(1) Assets of a diversified savings and
loan holding company as defined by sec-
tion 10(a)(1)(F) of the Home Owners’
Loan Act (12 U.S.C. 1467a(a)(1)(F))
other than the assets of its depository in-
stitution affiliate;

(i) Assets of a bank holding company
that is exempt from the prohibitions of
section 4 of the Bank Holding Company
Act of 1956 pursuant to an order issued
under section 4(d) of that Act (12 U.S.C.
1843(d)) other than the assets of its de-
pository institution affiliate; or

(iii) Assets of offices of a foreign com-
mercial bank other than the assets of its
United States branch or agency.

(3) Temporary relief for 2020 and 2021.

Notwithstanding paragraph (p)(1) of this

section, from December 2, 2020, through

December 31, 2021, for purposes of this

subpart J, the term total assets, with respect

to a depository organization, means the
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lesser of assets of the depository organiza-
tion reported on a consolidated basis as of
December 31, 2019, and assets reported on
a consolidated basis as of the end of the
most recent fiscal year. The relief provided
under this paragraph (p)(3) does not apply
to a depository organization if the Board
determines that permitting the depository
organization to determine its assets in ac-
cordance with that paragraph would not be
commensurate with the risk profile of the
depository organization. When making this
determination, the Board will consider all
relevant factors, including the extent of as-
set growth of the depository organization
since December 31, 2019; the causes of
such growth, including whether growth oc-
curred as a result of mergers or acquisi-
tions; whether such growth is likely to be
temporary or permanent; whether the de-
pository organization has become involved
in any additional activities since December
31, 2019; the asset size of any parent com-
panies; and the type of assets held by the
depository organization. In making a deter-
mination pursuant to this paragraph (p)(3),
the Board will apply notice and response
procedures in the same manner and to the
same extent as the notice and response pro-
cedures in 12 CFR 263.202.

(q) United States means the United States of
America, any State or territory of the United
States of America, the District of Columbia,
Puerto Rico, Guam, American Samoa, and the
Virgin Islands.

4-759.2
SECTION 238.93—Prohibitions

(a) Community. A management official of a
depository organization may not serve at the
same time as a management official of an
unaffiliated depository organization if the de-
pository organizations in question (or a de-
pository institution affiliate thereof) have of-
fices in the same community.

(b) RMSA. A management official of a de-
pository organization may not serve at the
same time as a management official of an
unaffiliated depository organization if the de-
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pository organizations in question (or a de-
pository institution affiliate thereof) have of-
fices in the same RMSA and each depository
organization has total assets of $50 million or
more.

(c) Major assets. A management official of a
depository organization with total assets ex-
ceeding $10 billion (or any affiliate of such an
organization) may not serve at the same time
as a management official of an unaffiliated
depository organization with total assets ex-
ceeding $10 billion (or any affiliate of such an
organization), regardless of the location of the
two depository organizations. The Board will
adjust these thresholds, as necessary, based on
the year-to-year change in the average of the
Consumer Price Index for the Urban Wage
Earners and Clerical Workers, not seasonally
adjusted, with rounding to the nearest $100
million. The Board will announce the revised
thresholds by publishing a final rule without
notice and comment in the Federal Register.

4-759.3
SECTION 238.94—Interlocking
Relationships Permitted by Statute

The prohibitions of section 238.93 do not ap-
ply in the case of any one or more of the
following organizations or to a subsidiary
thereof:

(a) A depository organization that has been
placed formally in liquidation, or which is in
the hands of a receiver, conservator, or other
official exercising a similar function;

(b) A corporation operating under section 25
or section 25A of the Federal Reserve Act (12
U.S.C. 601 et seq. and 12 U.S.C. 611 et seq.,
respectively) (Edge Corporations and Agree-
ment Corporations);

(c) A credit union being served by a manage-
ment official of another credit union;

(d) A depository organization that does not do
business within the United States except as an
incident to its activities outside the United
States;

(e) A State-chartered savings and loan guar-
anty corporation;

(f) A Federal Home Loan Bank or any other
bank organized solely to serve depository in-
stitutions (a bankers’ bank) or solely for the
purpose of providing securities clearing ser-
vices and services related thereto for deposi-
tory institutions and securities companies;

(g) A depository organization that is closed or
is in danger of closing as determined by the
appropriate Federal depository institutions
regulatory agency and is acquired by another
depository organization. This exemption lasts
for five years, beginning on the date the de-
pository organization is acquired;

(h) (1) A diversified savings and loan hold-
ing company (as defined in section
10(a)(1)(F) of the Home Owners’ Loan Act
(12 U.S.C. 1467a(a)(1)(F)) with respect to
the service of a director of such company
who also is a director of an unaffiliated
depository organization if:

(i) Both the diversified savings and loan
holding company and the unaffiliated de-
pository organization notify their appro-
priate Federal depository institutions
regulatory agency at least 60 days before
the dual service is proposed to begin; and
(ii)) The appropriate regulatory agency
does not disapprove the dual service be-
fore the end of the 60-day period.
(2) The Board may disapprove a notice of
proposed service if it finds that:
(i) The service cannot be structured or
limited so as to preclude an
anticompetitive effect in financial ser-
vices in any part of the United States;
(ii) The service would lead to substantial
conflicts of interest or unsafe or unsound
practices; or
(iii) The notificant failed to furnish all
the information required by the Board.
(3) The Board may require that any inter-
lock permitted under this paragraph (h) be
terminated if a change in circumstances oc-
curs with respect to one of the interlocked
depository organizations that would have
provided a basis for disapproval of the in-
terlock during the notice period; and
(i) Any savings association or any sav-
ings and loan holding company (as de-
fined in section 10(a)(1)(D) of the Home
Owners’ Loan Act) which has issued
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stock in connection with a qualified stock
issuance pursuant to section 10(q) of
such Act, except that this paragraph (i)
shall apply only with regard to service by
a single management official of such sav-
ings association or holding company, or
any subsidiary of such savings associa-
tion or holding company, by a single
management official of the savings and
loan holding company which purchased
the stock issued in connection with such
qualified stock issuance, and shall apply
only when the Board has determined that
such service is consistent with the pur-
poses of the Interlocks Act and the Home
Owners’ Loan Act.

4-759.4
SECTION 238.95—Small Market Share
Exemption

(a) Exemption. A management interlock that

is prohibited by section 238.93 is permissible,

if:
(1) The interlock is not prohibited by sec-
tion 238.93(c); and
(2) The depository organizations (and their
depository institution affiliates) hold, in the
aggregate, no more than 20 percent of the
deposits in each RMSA or community in
which both depository organizations (or
their depository institution affiliates) have
offices. The amount of deposits shall be
determined by reference to the most recent
annual Summary of Deposits published by
the FDIC for the RMSA or community.

(b) Confirmation and records. Each deposi-
tory organization must maintain records suffi-
cient to support its determination of eligibility
for the exemption under paragraph (a) of this
section, and must reconfirm that determination
on an annual basis.

4-759.5
SECTION 238.96—General Exemption

(a) Exemption. The Board may by agency or-
der exempt an interlock from the prohibitions
in section 238.93 if the Board finds that the
interlock would not result in a monopoly or
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substantial lessening of competition and would
not present safety and soundness concerns. A
depository organization may apply to the
Board for an exemption.

(b) Presumptions. In reviewing an application
for an exemption under this section, the Board
will apply a rebuttable presumption that an
interlock will not result in a monopoly or
substantial lessening of competition if the de-
pository organization seeking to add a man-
agement official:

(1) Primarily serves low- and moderate-

income areas;

(2) Is controlled or managed by persons

who are members of a minority group, or

women;

(3) Is a depository institution that has been

chartered for less than two years; or

(4) Is deemed to be in ‘“‘troubled condi-

tion” as defined in section 238.72.

(¢) Duration. Unless a shorter expiration pe-
riod is provided in the Board approval, an
exemption permitted by paragraph (a) of this
section may continue so long as it does not
result in a monopoly or substantial lessening
of competition, or is unsafe or unsound. If the
Board grants an interlock exemption in reli-
ance upon a presumption under paragraph (b)
of this section, the interlock may continue for
three years, unless otherwise provided by the
Board in writing.

4-759.6
SECTION 238.97—Change in
Circumstances

(a) Termination. A management official shall
terminate his or her service or apply for an
exemption if a change in circumstances causes
the service to become prohibited. A change in
circumstances may include an increase in as-
set size of an organization, a change in the
delineation of the RMSA or community, the
establishment of an office, an increase in the
aggregate deposits of the depository organiza-
tion, or an acquisition, merger, consolidation,
or reorganization of the ownership structure of
a depository organization that causes a previ-
ously permissible interlock to become prohib-
ited.
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(b) Transition period. A management official
described in paragraph (a) of this section may
continue to serve the depository organization
involved in the interlock for 15 months fol-
lowing the date of the change in circum-
stances. The Board may shorten this period
under appropriate circumstances.

4-759.7
SECTION 238.98—Enforcement

Except as provided in this section, the Board
administers and enforces the Interlocks Act
with respect to savings and loan holding com-
panies and its affiliates, and may refer any
case of a prohibited interlocking relationship
involving these entities to the Attorney Gen-
eral of the United States to enforce compli-
ance with the Interlocks Act and this part. If
an affiliate of a savings and loan holding
company is subject to the primary regulation
of another Federal depository organization su-
pervisory agency, then the Board does not ad-
minister and enforce the Interlocks Act with
respect to that affiliate.

4-759.8
SECTION 238.99—Interlocking
Relationships Permitted Pursuant to
Federal Deposit Insurance Act

A management official or prospective manage-
ment official of a depository organization may
enter into an otherwise prohibited interlocking
relationship with another depository organiza-
tion for a period of up to 10 years if such
relationship is approved by the Federal De-
posit Insurance Corporation pursuant to sec-
tion 13(k)(1)(A)(v) of the Federal Deposit In-
surance Act, as amended (12 U.S.C.
1823(K)(1)(A)(V)).

4-760
SUBPART K—DIVIDENDS BY
SUBSIDIARY SAVINGS
ASSOCIATIONS

SECTION 238.101—Authority and
Purpose

This subpart implements section 10(f) of

HOLA which requires savings associations
with holding companies to provide the Board
not less than 30 days’ notice of a proposed
declaration of a dividend. This subpart applies
to all declarations of dividends by a subsidiary
savings association of a savings and loan
holding company.

4-760.1
SECTION 238.102—Definitions

The following definitions apply to this sub-
part:

(a) Appropriate Federal banking agency has
the same meaning as in 12 U.S.C. 1813(q)
and includes, with respect to agreements en-
tered into and conditions imposed prior to
July 21, 2011, the Office of Thrift Supervi-
sion.

(b) Dividend means:
(1) A distribution of cash or other property
to owners of a savings association made on
account of their ownership, but not any
dividend consisting only of shares or rights
to purchase shares; or
(2) Any transaction that the Board deter-
mines, by order or regulation, to be in sub-
stance a dividend.

(c) Shares means common and preferred
stock, and any options, warrants, or other
rights for the acquisition of such stock. The
term ‘‘share” also includes convertible securi-
ties upon their conversion into common or
preferred stock. The term does not include
convertible debt securities prior to their con-
version into common or preferred stock or
other securities that are not equity securities at
the time of a dividend.

4-760.11
SECTION 238.103—Filing Requirement

(a) Filing. A subsidiary savings association of
a savings and loan holding company must file
a notice with the appropriate Reserve Bank on
the designated form at least 30 days before
the proposed declaration of a dividend by its
board of directors.

(b) Schedules. A notice may include a sched-
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ule proposing dividends over a specified pe-
riod, not to exceed 12 months.

4-760.111
SECTION 238.104—Board Action and
Criteria for Review

(a) Board action.

(1) A subsidiary savings association of a
savings and loan holding company may de-
clare a proposed dividend after the end of a
30-day review period commencing on the
date of submission to the Federal Reserve
System of the complete record on the no-
tice, unless the Board or Reserve Bank dis-
approves the notice before the end of the
period.

(2) A subsidiary savings association of a
savings and loan holding company may de-
clare a proposed dividend before the end of
the 30-day period if the Board or Reserve
Bank notifies the applicant in writing of the
Board’s or Reserve Bank’s intention not to
disapprove the notice.

(b) Criteria. The Board or Reserve Bank may
disapprove a notice, in whole or in part, if the
Board or Reserve Bank makes any of the fol-
lowing determinations.
(1) Following the dividend the subsidiary
savings association will be undercapitalized,
significantly undercapitalized, or critically
undercapitalized as set forth in applicable
regulations under 12 U.S.C. 1831o.
(2) The proposed dividend raises safety or
soundness concerns.
(3) The proposed dividend violates a prohi-
bition contained in any statute, regulation,
enforcement action, or agreement between
the subsidiary savings association or any
savings and loan holding company of which
it is a subsidiary and an appropriate Federal
banking agency, a condition imposed on the
subsidiary savings association or any sav-
ings and loan holding company of which it
is a subsidiary in an application or notice
approved by an appropriate Federal banking
agency, or any formal or informal enforce-
ment action involving the subsidiary sav-
ings association or any savings and loan
holding company of which it is a subsid-
iary. If so, the Board will determine
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whether it may permit the dividend notwith-
standing the prohibition, condition, or en-
forcement action.

4-760.127
SUBPART M—RISK COMMITTEE
REQUIREMENT FOR COVERED
SAVINGS AND LOAN HOLDING
COMPANIES WITH TOTAL
CONSOLIDATED ASSETS OF $50
BILLION OR MORE AND LESS
THAN $100 BILLION

SECTION 238.118—Applicability

(a) General applicability. A covered savings
and loan bank holding company must comply
with the risk-committee requirements set forth
in this subpart beginning on the first day of
the ninth quarter following the date on which
its average total consolidated assets equal or
exceed $50 billion.

(b) Cessation of requirements. A covered sav-
ings and loan holding company will remain
subject to the requirements of this subpart un-
til the earlier of the date on which:
(1) Its total consolidated assets are below
$50 billion for each of four consecutive cal-
endar quarters; and
(2) It becomes subject to the requirements
of subpart N of this part.

4-760.128
SECTION 238.119—Risk Committee
Requirement for Covered Savings and
Loan Holding Companies with Total
Consolidated Assets of $50 Billion or
More

(a) Risk committee.

(1) General. A covered savings and loan
holding company subject to this subpart
must maintain a risk committee that ap-
proves and periodically reviews the risk-
management policies of the covered savings
and loan holding company’s global opera-
tions and oversees the operation of the
company’s global risk-management frame-
work.

(2) Risk-management framework. The cov-
ered savings and loan holding company’s
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global risk-management framework must be
commensurate with its structure, risk pro-
file, complexity, activities, and size and
must include:
(i) Policies and procedures establishing
risk-management governance, risk-
management procedures, and risk-control
infrastructure for its global operations;
and
(i1) Processes and systems for imple-
menting and monitoring compliance with
such policies and procedures, including:
(A) Processes and systems for identi-
fying and reporting risks and risk-
management deficiencies, including re-
garding emerging risks, and ensuring
effective and timely implementation of
actions to address emerging risks and
risk-management deficiencies for its
global operations;
(B) Processes and systems for estab-
lishing managerial and employee re-
sponsibility for risk management;
(C) Processes and systems for ensur-
ing the independence of the risk-
management function; and
(D) Processes and systems to integrate
risk management and associated con-
trols with management goals and its
compensation structure for its global
operations.
(3) Corporate governance requirements.
The risk committee must:
(i) Have a formal, written charter that is
approved by the covered savings and
loan holding company’s board of direc-
tors;
(i) Be an independent committee of the
board of directors that has, as its sole and
exclusive function, responsibility for the
risk-management policies of the covered
savings and loan holding company’s
global operations and oversight of the op-
eration of the company’s global risk-
management framework;
(iii) Report directly to the covered sav-
ings and loan holding company’s board
of directors;
(iv) Receive and review regular reports
on a not less than a quarterly basis from
the covered savings and loan holding
company’s chief risk officer provided

pursuant to paragraph (b)(3)(ii) of this
section; and

(v) Meet at least quarterly, or more fre-
quently as needed, and fully document
and maintain records of its proceedings,
including risk-management decisions.

(4) Minimum member requirements. The
risk committee must:

(i) Include at least one member having
experience in identifying, assessing, and
managing risk exposures of large, com-
plex financial firms; and
(i) Be chaired by a director who:
(A) Is not an officer or employee of
the covered savings and loan holding
company and has not been an officer
or employee of the covered savings
and loan holding company during the
previous three years;
(B) Is not a member of the immediate
family, as defined in section
238.31(b)(3), of a person who is, or
has been within the last three years, an
executive officer of the covered sav-
ings and loan holding company, as de-
fined in section 215.2(e)(1) of this
chapter; and
(C) (1) Is an independent director un-
der Item 407 of the Securities and
Exchange Commission’s Regulation
S-K (17 CFR 229.407(a)), if the
covered savings and loan holding
company has an outstanding class of
securities traded on an exchange
registered with the U.S. Securities
and Exchange Commission as a na-
tional securities exchange under sec-
tion 6 of the Securities Exchange
Act of 1934 (15 U.S.C. 78f) (na-
tional securities exchange); or
(2) Would qualify as an independent
director under the listing standards
of a national securities exchange, as
demonstrated to the satisfaction of
the Board, if the covered savings
and loan holding company does not
have an outstanding class of securi-
ties traded on a national securities
exchange.

(b) Chief risk officer.
(1) General. A covered savings and loan
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holding company subject to this subpart
must appoint a chief risk officer with expe-
rience in identifying, assessing, and manag-
ing risk exposures of large, complex finan-
cial firms.
(2) Responsibilities.
(1) The chief risk officer is responsible
for overseeing:
(A) The establishment of risk limits on
an enterprise-wide basis and the moni-
toring of compliance with such limits;
(B) The implementation of and ongo-
ing compliance with the policies and
procedures set forth in paragraph
(a)(2)(i) of this section and the devel-
opment and implementation of the pro-
cesses and systems set forth in para-
graph (a)(2)(ii) of this section; and
(C) The management of risks and risk
controls within the parameters of the
company’s risk control framework, and
monitoring and testing of the compa-
ny’s risk controls.
(i) The chief risk officer is responsible
for reporting risk-management deficien-
cies and emerging risks to the risk com-
mittee and resolving risk-management de-
ficiencies in a timely manner.
(3) Corporate governance requirements.
(i) The covered savings and loan holding
company must ensure that the compensa-
tion and other incentives provided to the
chief risk officer are consistent with pro-
viding an objective assessment of the
risks taken by the company; and
(i) The chief risk officer must report di-
rectly to both the risk committee and
chief executive officer of the company.

4-760.129
SUBPART N—RISK COMMITTEE,
LIQUIDITY RISK MANAGEMENT,
AND LIQUIDITY BUFFER
REQUIREMENTS FOR COVERED
SAVINGS AND LOAN HOLDING
COMPANIES WITH TOTAL
CONSOLIDATED ASSETS OF $100
BILLION OR MORE

SECTION 238.120—Scope

This subpart applies to covered savings and
60

loan holding companies with average total
consolidated assets of $100 billion or more.

4-760.13
SECTION 238.121—Applicability

(a) Applicability.

(1) Initial applicability. A covered savings
and loan holding company must comply
with the risk-management and risk-
committee requirements set forth in section
238.122 and the liquidity risk-management
and liquidity stress test requirements set
forth in sections 238.123 and 238.124 no
later than the first day of the fifth quarter
following the date on which its average to-
tal consolidated assets equal or exceed $100
billion.

(2) Changes in requirements following a
change in category. A covered savings and
loan holding company with average total
consolidated assets of $100 billion or more
that changes from one category of covered
savings and loan holding company de-
scribed in section 238.10(b) through (d) to
another such category must comply with the
requirements applicable to the new category
no later than on the first day of the second
calendar quarter following the change in the
covered savings and loan holding compa-
ny’s category.

(b) Cessation of requirements. A covered sav-
ings and loan holding company is subject to
the risk-management and risk committee re-
quirements set forth in section 238.122 and
the liquidity risk-management and liquidity
stress test requirements set forth in sections
238.123 and 238.124 until its total consoli-
dated assets are below $100 billion for each
of four consecutive calendar quarters.

4-760.131
SECTION 238.122—Risk-Management
and Risk Committee Requirements

(a) Risk committee.
(1) General. A covered savings and loan
holding subject to this subpart must main-
tain a risk committee that approves and pe-
riodically reviews the risk-management



Regulation LL § 238.122

4-760.131

policies of the covered savings and loan
holding company’s global operations and
oversees the operation of the covered sav-
ings and loan holding company’s global
risk-management framework. The risk com-
mittee’s responsibilities include liquidity
risk-management as set forth in section
238.123(b).
(2) Risk-management framework. The cov-
ered savings and loan holding company’s
global risk-management framework must be
commensurate with its structure, risk pro-
file, complexity, activities, and size and
must include:
(i) Policies and procedures establishing
risk-management governance, risk-
management procedures, and risk-control
infrastructure for its global operations;
and
(ii) Processes and systems for imple-
menting and monitoring compliance with
such policies and procedures, including:
(A) Processes and systems for identi-
fying and reporting risks and risk-
management deficiencies, including re-
garding emerging risks, and ensuring
effective and timely implementation of
actions to address emerging risks and
risk-management deficiencies for its
global operations;
(B) Processes and systems for estab-
lishing managerial and employee re-
sponsibility for risk management;
(C) Processes and systems for ensur-
ing the independence of the risk-
management function; and
(D) Processes and systems to integrate
risk management and associated con-
trols with management goals and its
compensation structure for its global
operations.
(3) Corporate governance requirements.
The risk committee must:
(i) Have a formal, written charter that is
approved by the covered savings and
loan holding company’s board of direc-
tors;
(i) Be an independent committee of the
board of directors that has, as its sole and
exclusive function, responsibility for the
risk-management policies of the covered
savings and loan holding company’s

global operations and oversight of the op-
eration of the covered savings and loan
holding  company’s  global  risk-
management framework;
(iii) Report directly to the covered sav-
ings and loan holding company’s board
of directors;
(iv) Receive and review regular reports
on not less than a quarterly basis from
the covered savings and loan holding
company’s chief risk officer provided
pursuant to paragraph (b)(3)(ii) of this
section; and
(v) Meet at least quarterly, or more fre-
quently as needed, and fully document
and maintain records of its proceedings,
including risk-management decisions.
(4) Minimum member requirements. The
risk committee must:
(i) Include at least one member having
experience in identifying, assessing, and
managing risk exposures of large, com-
plex financial firms; and
(i) Be chaired by a director who:
(A) Is not an officer or employee of
the covered savings and loan holding
company and has not been an officer
or employee of the covered savings
and loan holding company during the
previous three years;
(B) Is not a member of the immediate
family, as defined in section
238.31(b)(3), of a person who is, or
has been within the last three years, an
executive officer of the covered sav-
ings and loan holding company, as de-
fined in section 215.2(e)(1) of this
chapter; and
(C) (1) Is an independent director un-
der Item 407 of the Securities and
Exchange Commission’s Regulation
S-K (17 CFR 229.407(a)), if the
covered savings and loan holding
company has an outstanding class of
securities traded on an exchange
registered with the U.S. Securities
and Exchange Commission as a na-
tional securities exchange under sec-
tion 6 of the Securities Exchange
Act of 1934 (15 U.S.C. 78f) (na-
tional securities exchange); or
(2) Would qualify as an independent
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director under the listing standards
of a national securities exchange, as
demonstrated to the satisfaction of
the Board, if the covered savings
and loan holding company does not
have an outstanding class of securi-
ties traded on a national securities
exchange.

(b) Chief risk officer.

62

(1) General. A covered savings and loan
holding company subject to this subpart
must appoint a chief risk officer with expe-
rience in identifying, assessing, and manag-
ing risk exposures of large, complex finan-
cial firms.
(2) Responsibilities.
(i) The chief risk officer is responsible
for overseeing:
(A) The establishment of risk limits on
an enterprise-wide basis and the moni-
toring of compliance with such limits;
(B) The implementation of and ongo-
ing compliance with the policies and
procedures set forth in paragraph
(a)(2)(1) of this section and the devel-
opment and implementation of the pro-
cesses and systems set forth in para-
graph (a)(2)(ii) of this section; and
(C) The management of risks and risk
controls within the parameters of the
company’s risk control framework, and
monitoring and testing of the compa-
ny’s risk controls.
(i) The chief risk officer is responsible
for reporting risk-management deficien-
cies and emerging risks to the risk com-
mittee and resolving risk-management de-
ficiencies in a timely manner.
(3) Corporate governance requirements.
(i) The covered savings and loan holding
company must ensure that the compensa-
tion and other incentives provided to the
chief risk officer are consistent with pro-
viding an objective assessment of the
risks taken by the covered savings and
loan holding company; and
(ii) The chief risk officer must report di-
rectly to both the risk committee and
chief executive officer of the company.

4-760.132

SECTION 238.123—Liquidity
Risk-Management Requirements

(a) Responsibilities of the board of directors.

(1) Liquidity risk tolerance. The board of
directors of a covered savings and loan
holding company subject to this subpart
must:
(i) Approve the acceptable level of li-
quidity risk that the covered savings and
loan holding company may assume in
connection with its operating strategies
(liquidity risk tolerance) at least annually,
taking into account the covered savings
and loan holding company’s capital struc-
ture, risk profile, complexity, activities,
and size; and
(i) Receive and review at least semian-
nually information provided by senior
management to determine whether the
covered savings and loan holding com-
pany is operating in accordance with its
established liquidity risk tolerance.
(2) Liquidity risk-management strategies,
policies, and procedures. The board of di-
rectors must approve and periodically re-
view the liquidity risk-management strate-
gies, policies, and procedures established by
senior management pursuant to paragraph
(c)(1) of this section.

(b) Responsibilities of the risk committee. The
risk committee (or a designated subcommittee
of such committee composed of members of
the board of directors) must approve the con-
tingency funding plan described in paragraph
(f) of this section at least annually, and must
approve any material revisions to the plan
prior to the implementation of such revisions.

(¢) Responsibilities of senior management.

(1) Liquidity risk.
(i) Senior management of a covered sav-
ings and loan holding company subject to
this subpart must establish and implement
strategies, policies, and procedures de-
signed to effectively manage the risk that
the covered savings and loan holding
company’s financial condition or safety
and soundness would be adversely af-
fected by its inability or the market’s per-
ception of its inability to meet its cash
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and collateral obligations (liquidity risk).
The board of directors must approve the
strategies, policies, and procedures pursu-
ant to paragraph (a)(2) of this section.
(ii) Senior management must oversee the
development and implementation of li-
quidity risk measurement and reporting
systems, including those required by this
section and section 238.124.
(iii) Senior management must determine
at least quarterly whether the covered
savings and loan holding company is op-
erating in accordance with such policies
and procedures and whether the covered
savings and loan holding company is in
compliance with this section and section
238.124 (or more often, if changes in
market conditions or the liquidity posi-
tion, risk profile, or financial condition
warrant), and establish procedures regard-
ing the preparation of such information.
(2) Liquidity risk tolerance. Senior manage-
ment must report to the board of directors
or the risk committee regarding the covered
savings and loan holding company’s liquid-
ity risk profile and liquidity risk tolerance
at least quarterly (or more often, if changes
in market conditions or the liquidity posi-
tion, risk profile, or financial condition of
the company warrant).
(3) Business lines or products.
(i) Senior management must approve
new products and business lines and
evaluate the liquidity costs, benefits, and
risks of each new business line and each
new product that could have a significant
effect on the company’s liquidity
riskprofile. The approval is required be-
fore the company implements the busi-
ness line or offers the product. In deter-
mining whether to approve the new
business line or product, senior manage-
ment must consider whether the liquidity
risk of the new business line or product
(under both current and stressed condi-
tions) is within the company’s established
liquidity risk tolerance.
(ii) Senior management must review at
least annually significant business lines
and products to determine whether any
line or product creates or has created any
unanticipated liquidity risk, and to deter-

mine whether the liquidity risk of each
strategy or product is within the compa-
ny’s established liquidity risk tolerance.
(4) Cash-flow projections. Senior manage-
ment must review the cash-flow projections
produced under paragraph (e) of this section
at least quarterly (or more often, if changes
in market conditions or the liquidity posi-
tion, risk profile, or financial condition of
the covered savings and loan holding com-
pany warrant) to ensure that the liquidity
risk is within the established liquidity risk
tolerance.
(5) Liquidity risk limits. Senior manage-
ment must establish liquidity risk limits as
set forth in paragraph (g) of this section
and review the company’s compliance with
those limits at least quarterly (or more of-
ten, if changes in market conditions or the
liquidity position, risk profile, or financial
condition of the company warrant).
(6) Liquidity stress testing. Senior manage-
ment must:
(i) Approve the liquidity stress testing
practices, methodologies, and assump-
tions required in section 238.124(a) at
least quarterly, and whenever the covered
savings and loan holding company mate-
rially revises its liquidity stress testing
practices, methodologies or assumptions;
(ii) Review the liquidity stress testing re-
sults produced under section 238.124(a)
at least quarterly;
(iii) Review the independent review of
the liquidity stress tests under section
238.123(d) periodically; and
(iv) Approve the size and composition of
the liquidity buffer established under sec-
tion 238.124(b) at least quarterly.

(d) Independent review function.

(1) A covered savings and loan holding
company subject to this subpart must estab-
lish and maintain a review function that is
independent of management functions that
execute funding to evaluate its liquidity risk
management.

(2) The independent review function must:
(i) Regularly, but no less frequently than
annually, review and evaluate the ad-
equacy and effectiveness of the compa-
ny’s liquidity risk management processes,
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including its liquidity stress test processes
and assumptions;

(i) Assess whether the company’s liquid-
ity risk-management function complies
with applicable laws and regulations, and
sound business practices; and

(iii) Report material liquidity risk man-
agement issues to the board of directors
or the risk committee in writing for cor-
rective action, to the extent permitted by
applicable law.

(e) Cash-flow projections.
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(1) A covered savings and loan holding
company subject to this subpart must pro-
duce comprehensive cash-flow projections
that project cash flows arising from assets,
liabilities, and off-balance sheet exposures
over, at a minimum, short- and long-term
time horizons. The covered savings and
loan holding company must update short-
term cash-flow projections daily and must
update longer-term cash-flow projections at
least monthly.
(2) The covered savings and loan holding
company must establish a methodology for
making cash-flow projections that results in
projections that:
(1) Include cash flows arising from con-
tractual maturities, intercompany transac-
tions, new business, funding renewals,
customer options, and other potential
events that may impact liquidity;
(i1) Include reasonable assumptions re-
garding the future behavior of assets, li-
abilities, and off-balance sheet exposures;
(iii) Identify and quantify discrete and
cumulative cash flow mismatches over
these time periods; and
(iv) Include sufficient detail to reflect the
capital structure, risk profile, complexity,
currency exposure, activities, and size of
the covered savings and loan holding
company and include analyses by busi-
ness line, currency, or legal entity as ap-
propriate.
(3) The covered savings and loan holding
company must adequately document its
methodology for making cash flow projec-
tions and the included assumptions and sub-
mit such documentation to the risk commit-
tee.

(f) Contingency funding plan.

(1) General. A covered savings and loan
holding company subject to this subpart
must establish and maintain a contingency
funding plan that sets out the company’s
strategies for addressing liquidity needs dur-
ing liquidity stress events. The contingency
funding plan must be commensurate with
the company’s capital structure, risk profile,
complexity, activities, size, and established
liquidity risk tolerance. The company must
update the contingency funding plan at least
annually, and when changes to market and
idiosyncratic conditions warrant.
(2) Components of the contingency funding
plan.
(i) Quantitative assessment. The contin-
gency funding plan must:
(A) Identify liquidity stress events that
could have a significant impact on the
covered savings and loan holding com-
pany’s liquidity;
(B) Assess the level and nature of the
impact on the covered savings and
loan holding company’s liquidity that
may occur during identified liquidity
stress events;
(C) Identify the circumstances in
which the covered savings and loan
holding company would implement its
action plan described in paragraph
(£)(2)(i1))(A) of this section, which cir-
cumstances must include failure to
meet any minimum liquidity require-
ment imposed by the Board;
(D) Assess available funding sources
and needs during the identified liquid-
ity stress events;
(E) Identity alternative funding sources
that may be used during the identified
liquidity stress events; and
(F) Incorporate information generated
by the liquidity stress testing required
under section 238.124(a).
(1) Liquidity event management process.
The contingency funding plan must in-
clude an event management process that
sets out the covered savings and loan
holding company’s procedures for manag-
ing liquidity during identified liquidity
stress events. The liquidity event manage-
ment process must:
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(A) Include an action plan that clearly
describes the strategies the company
will use to respond to liquidity short-
falls for identified liquidity stress
events, including the methods that the
company will use to access alternative
funding sources;
(B) Identify a liquidity stress event
management team that would execute
the action plan described in paragraph
(H)(2)(i1)(A) of this section;
(C) Specify the process, responsibili-
ties, and triggers for invoking the con-
tingency funding plan, describe the
decision-making process during the
identified liquidity stress events, and
describe the process for executing con-
tingency measures identified in the ac-
tion plan; and
(D) Provide a mechanism that ensures
effective reporting and communication
within the covered savings and loan
holding company and with outside par-
ties, including the Board and other rel-
evant supervisors, counterparties, and
other stakeholders.
(iii) Monitoring. The contingency fund-
ing plan must include procedures for
monitoring emerging liquidity stress
events. The procedures must identify
early warning indicators that are tailored
to the company’s capital structure, risk
profile, complexity, activities, and size.
(iv) Testing. The covered savings and
loan holding company must periodically
test:
(A) The components of the contin-
gency funding plan to assess the plan’s
reliability during liquidity stress
events;
(B) The operational elements of the
contingency funding plan, including
operational simulations to test commu-
nications, coordination, and decision-
making by relevant management; and
(C) The methods the covered savings
and loan holding company will use to
access alternative funding sources to
determine whether these funding
sources will be readily available when
needed.

(g) Liquidity risk limits.
(1) General. A covered savings and loan
holding company subject to this subpart
must monitor sources of liquidity risk and
establish limits on liquidity risk that are
consistent with the company’s established
liquidity risk tolerance and that reflect the
company’s capital structure, risk profile,
complexity, activities, and size.
(2) Liquidity risk limits established by a
Category Il savings and loan holding com-
pany, or Category III savings and loan
holding company. If the covered savings
and loan holding company is a Category II
savings and loan holding company or Cat-
egory III savings and loan holding com-
pany, liquidity risk limits established under
paragraph (g)(1) of this section by must
include limits on:
(i) Concentrations in sources of funding
by instrument type, single counterparty,
counterparty type, secured and unsecured
funding, and as applicable, other forms of
liquidity risk;
(ii) The amount of liabilities that mature
within various time horizons; and
(iii) Off-balance sheet exposures and
other exposures that could create funding
needs during liquidity stress events.

(h) Collateral, legal entity, and intraday li-
quidity risk monitoring. A covered savings
and loan holding company subject to this sub-
part must establish and maintain procedures
for monitoring liquidity risk as set forth in
this paragraph.
(1) Collateral. The covered savings and
loan holding company must establish and
maintain policies and procedures to monitor
assets that have been, or are available to be,
pledged as collateral in connection with
transactions to which it or its affiliates are
counterparties. These policies and proce-
dures must provide that the covered savings
and loan holding company:
(i) Calculates all of its collateral posi-
tions according to the frequency specified
in paragraphs (h)(1)(1)(A) and (B) of this
section or as directed by the Board,
specifying the value of pledged assets
relative to the amount of security re-
quired under the relevant contracts and

65



4-

760.132

Regulation LL § 238.123

66

the value of unencumbered assets avail-
able to be pledged:
(A) If the covered savings and loan
holding company is not a Category IV
savings and loan holding company, on
at least a weekly basis;
(B) If the covered savings and loan
holding company is a Category IV sav-
ings and loan holding company, on at
least a monthly basis;
(ii)) Monitors the levels of unencumbered
assets available to be pledged by legal
entity, jurisdiction, and currency expo-
sure;
(iii) Monitors shifts in the covered sav-
ings and loan holding company’s funding
patterns, such as shifts between intraday,
overnight, and term pledging of collat-
eral; and
(iv) Tracks operational and timing re-
quirements associated with accessing col-
lateral at its physical location (for ex-
ample, the custodian or securities
settlement system that holds the collat-
eral).
(2) Legal entities, currencies and business
lines. The covered savings and loan holding
company must establish and maintain pro-
cedures for monitoring and controlling li-
quidity risk exposures and funding needs
within and across significant legal entities,
currencies, and business lines, taking into
account legal and regulatory restrictions on
the transfer of liquidity between legal enti-
ties.
(3) Intraday exposures. The covered sav-
ings and loan holding company must estab-
lish and maintain procedures for monitoring
intraday liquidity risk exposures that are
consistent with the covered savings and
loan holding company’s capital structure,
risk profile, complexity, activities, and size.
If the covered savings and loan holding
company is a Category II savings and loan
holding company or a Category III savings
and loan holding company, these procedures
must address how the management of the
covered savings and loan holding company
will:
(i) Monitor and measure expected daily
gross liquidity inflows and outflows;

(i) Manage and transfer collateral to ob-
tain intraday credit;

(iii) Identify and prioritize time-specific
obligations so that the covered savings
and loan holding company can meet
these obligations as expected and settle
less critical obligations as soon as pos-
sible;

(iv) Manage the issuance of credit to
customers where necessary; and

(v) Consider the amounts of collateral
and liquidity needed to meet payment
systems obligations when assessing the
covered savings and loan holding compa-
ny’s overall liquidity needs.

4-760.133

SECTION 238.124—Liquidity Stress
Testing and Buffer Requirements

(a) Liquidity stress testing requirement.

(1) General. A covered savings and loan
holding company subject to this subpart
must conduct stress tests to assess the po-
tential impact of the liquidity stress sce-
narios set forth in paragraph (a)(3) of this
section on its cash flows, liquidity position,
profitability, and solvency, taking into ac-
count its current liquidity condition, risks,
exposures, strategies, and activities.
(i) The covered savings and loan holding
company must take into consideration its
balance sheet exposures, off-balance
sheet exposures, size, risk profile, com-
plexity, business lines, organizational
structure, and other characteristics of the
covered savings and loan holding com-
pany that affect its liquidity risk profile
in conducting its stress test.
(i1) In conducting a liquidity stress test
using the scenarios described in para-
graphs (a)(3)(i) and (ii) of this section,
the covered savings and loan holding
company must address the potential di-
rect adverse impact of associated market
disruptions on the covered savings and
loan holding company and incorporate
the potential actions of other market par-
ticipants experiencing liquidity stresses
under the market disruptions that would
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adversely affect the covered savings and
loan holding company.
(2) Frequency. The covered savings and
loan holding company must perform the li-
quidity stress tests required under paragraph
(a)(1) of this section according to the fre-
quency specified in paragraph (a)(2)(i) or
(i1) of this section or as directed by the
Board:
(1) If the covered savings and loan hold-
ing company is not a Category IV sav-
ings and loan holding company, at least
monthly; or
(i1) If the covered savings and loan hold-
ing company is a Category IV savings
and loan holding company, at least quar-
terly.
(3) Stress scenarios.
(i) Each stress test conducted under para-
graph (a)(1) of this section must include,
at a minimum:
(A) A scenario reflecting adverse mar-
ket conditions;
(B) A scenario reflecting an idiosyn-
cratic stress event for the covered sav-
ings and loan holding company; and
(C) A scenario reflecting combined
market and idiosyncratic stresses.
(i1) The covered savings and loan hold-
ing company must incorporate additional
liquidity stress scenarios into its liquidity
stress test, as appropriate, based on its
financial condition, size, complexity, risk
profile, scope of operations, or activities.
The Board may require the covered sav-
ings and loan holding company to vary
the underlying assumptions and stress
scenarios.
(4) Planning horizon. Each stress test con-
ducted under paragraph (a)(1) of this sec-
tion must include an overnight planning ho-
rizon, a 30-day planning horizon, a 90-day
planning horizon, a one-year planning hori-
zon, and any other planning horizons that
are relevant to the covered savings and loan
holding company’s liquidity risk profile. For
purposes of this section, a ‘““planning hori-
zon” is the period over which the relevant
stressed projections extend. The covered
savings and loan holding company must use
the results of the stress test over the 30-day

planning horizon to calculate the size of the

liquidity buffer under paragraph (b) of this

section.

(5) Requirements for assets used as cash-

flow sources in a stress test.
(i) To the extent an asset is used as a
cash flow source to offset projected fund-
ing needs during the planning horizon in
a liquidity stress test, the fair market
value of the asset must be discounted to
reflect any credit risk and market volatil-
ity of the asset.
(i1) Assets used as cash-flow sources dur-
ing a planning horizon must be diversi-
fied by collateral, counterparty, borrowing
capacity, and other factors associated
with the liquidity risk of the assets.
(iii) A line of credit does not qualify as a
cash flow source for purposes of a stress
test with a planning horizon of 30 days
or less. A line of credit may qualify as a
cash flow source for purposes of a stress
test with a planning horizon that exceeds
30 days.

(6) Tailoring. Stress testing must be tai-

lored to, and provide sufficient detail to re-

flect, a covered savings and loan holding

company’s capital structure, risk profile,

complexity, activities, and size.

(7) Governance.
(i) Policies and procedures. A covered
savings and loan holding company sub-
ject to this subpart must establish and
maintain policies and procedures govern-
ing its liquidity stress testing practices,
methodologies, and assumptions that pro-
vide for the incorporation of the results
of liquidity stress tests in future stress
testing and for the enhancement of stress
testing practices over time.
(i1)) Controls and oversight. A covered
savings and loan holding subject to this
subpart must establish and maintain a
system of controls and oversight that is
designed to ensure that its liquidity stress
testing processes are effective in meeting
the requirements of this section. The con-
trols and oversight must ensure that each
liquidity stress test appropriately incorpo-
rates conservative assumptions with re-
spect to the stress scenario in paragraph
(a)(3) of this section and other elements
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of the stress test process, taking into con-
sideration the covered savings and loan
holding company’s capital structure, risk
profile, complexity, activities, size, busi-
ness lines, legal entity or jurisdiction, and
other relevant factors. The assumptions
must be approved by the chief risk offi-
cer and be subject to the independent re-
view under section 238.123(d).
(iii) Management information systems.
The covered savings and loan holding
company must maintain management in-
formation systems and data processes
sufficient to enable it to effectively and
reliably collect, sort, and aggregate data
and other information related to liquidity
stress testing.
(8) Notice and response. 1f the Board deter-
mines that a covered savings and loan hold-
ing company must conduct liquidity stress
tests according to a frequency other than
the frequency provided in paragraphs
(a)(2)(i) and (ii) of this section, the Board
will notify the covered savings and loan
holding company before the change in fre-
quency takes effect, and describe the basis
for its determination. Within 14 calendar
days of receipt of a notification under this
paragraph, the covered savings and loan
holding company may request in writing
that the Board reconsider the requirement.
The Board will respond in writing to the
company’s request for reconsideration prior
to requiring that the company conduct li-
quidity stress tests according to a frequency
other than the frequency provided in para-
graphs (a)(2)(i) and (ii) of this section.

(b) Liquidity buffer requirement.
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(1) A covered savings and loan holding
company subject to this subpart must main-
tain a liquidity buffer that is sufficient to
meet the projected net stressed cash-flow
need over the 30-day planning horizon of a
liquidity stress test conducted in accordance
with paragraph (a) of this section under
each scenario set forth in paragraph (a)(3)(i)
through (ii) of this section.

(2) Net stressed cash-flow need. The net
stressed cash-flow need for a covered sav-
ings and loan holding company is the dif-
ference between the amount of its cash-flow

need and the amount of its cash flow
sources over the 30-day planning horizon.
(3) Asset requirements. The liquidity buffer
must consist of highly liquid assets that are
unencumbered, as defined in paragraph
(b)(3)(ii) of this section:
(1) Highly liquid asset. A highly liquid
asset includes:
(A) Cash;
(B) Assets that meet the criteria for
high quality liquid assets as defined in
12 CFR 249.20; or
(C) Any other asset that the covered
savings and loan holding company
demonstrates to the satisfaction of the
Board:
(1) Has low credit risk and low
market risk;
(2) Is traded in an active secondary
two-way market that has committed
market makers and independent
bona fide offers to buy and sell so
that a price reasonably related to the
last sales price or current bona fide
competitive bid and offer quotations
can be determined within one day
and settled at that price within a rea-
sonable time period conforming with
trade custom; and
(3) Is a type of asset that investors
historically have purchased in peri-
ods of financial market distress dur-
ing which market liquidity has been
impaired.
(i) Unencumbered. An asset is unencum-
bered if it:
(A) Is free of legal, regulatory, con-
tractual, or other restrictions on the
ability of such company promptly to
liquidate, sell or transfer the asset; and
(B) Is either:
(1) Not pledged or used to secure or
provide credit enhancement to any
transaction; or
(2) Pledged to a central bank or a
U.S. government-sponsored enter-
prise, to the extent potential credit
secured by the asset is not currently
extended by such central bank or
U.S. government-sponsored enter-
prise or any of its consolidated sub-
sidiaries.
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(iii) Calculating the amount of a highly
liquid asset. In calculating the amount of
a highly liquid asset included in the li-
quidity buffer, the covered savings and
loan holding company must discount the
fair market value of the asset to reflect
any credit risk and market price volatility
of the asset.
(iv) Operational requirements. With re-
spect to the liquidity buffer, the bank
holding company must:
(A) Establish and implement policies
and procedures that require highly lig-
uid assets comprising the liquidity buf-
fer to be under the control of the man-
agement function in the covered
savings and loan holding company that
is charged with managing liquidity
risk; and
(B) Demonstrate the capability to
monetize a highly liquid asset under
each scenario required under section
238.124(a)(3).
(v) Diversification. The liquidity buffer
must not contain significant concentra-
tions of highly liquid assets by issuer,
business sector, region, or other factor re-
lated to the covered savings and loan
holding company’s risk, except with re-
spect to cash and securities issued or
guaranteed by the United States, a U.S.
government agency, or a U.S.
government-sponsored enterprise.

4-760.14
SUBPART O—SUPERVISORY STRESS
TEST REQUIREMENTS FOR
COVERED SAVINGS AND LOAN
HOLDING COMPANIES

SECTION 238.130—Definitions

For purposes of this subpart, the following
definitions apply:

Advanced approaches means the risk-weighted
assets calculation methodologies at 12 CFR
part 217, subpart E, as applicable.

Baseline scenario means a set of conditions
that affect the U.S. economy or the financial
condition of a covered company and that re-
flect the consensus views of the economic and
financial outlook.

Covered company means a covered savings
and loan holding company (other than a for-
eign banking organization) subject to this sub-
part.
Planning horizon means the period of at least
nine consecutive quarters, beginning on the
first day of a stress test cycle over which the
relevant projections extend.
Pre-provision net revenue means the sum of
net interest income and noninterest income
less expenses before adjusting for loss provi-
sions.
Provision for credit losses means:
(1) With respect to a covered company that
has adopted the current expected credit
losses methodology under GAAP, the provi-
sion for credit losses, as would be reported
by the covered company on the FR Y-9C in
the current stress test cycle; and,
(2) With respect to a covered company that
has not adopted the current expected credit
losses methodology under GAAP, the provi-
sion for loan and lease losses as would be
reported by the covered company on the FR
Y-9C in the current stress test cycle.
Regulatory capital ratio means a capital ratio
for which the Board has established minimum
requirements for the covered savings and loan
holding company by regulation or order, in-
cluding, as applicable, the company’s regula-
tory capital ratios calculated under 12 CFR
part 217 and the deductions required under 12
CFR 248.12; except that the company shall
not use the advanced approaches to calculate
its regulatory capital ratios.
Scenarios are those sets of conditions that af-
fect the U.S. economy or the financial condi-
tion of a covered company that the Board
determines are appropriate for use in the su-
pervisory stress tests, including, but not lim-
ited to, baseline and severely adverse sce-
narios.
Severely adverse scenario means a set of con-
ditions that affect the U.S. economy or the
financial condition of a covered company and
that overall are significantly more severe than
those associated with the baseline scenario
and may include trading or other additional
components.
Stress test cycle means the period beginning
on January 1 of a calendar year and ending on
December 31 of that year.
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Subsidiary has the same meaning as in section
225.2(o) of this chapter.

4-760.141
SECTION 238.131—Applicability

(a) Scope.

(1) Applicability. Except as provided in
paragraph (b) of this section, this subpart
applies to any covered savings and loan
holding company with average total con-
solidated assets of $100 billion or more.
(2) Ongoing applicability. A covered sav-
ings and loan holding company (including
any successor company) that is subject to
any requirement in this subpart shall remain
subject to any such requirement unless and
until its total consolidated assets fall below
$100 billion for each of four consecutive
quarters, effective on the as-of date of the
fourth consecutive FR Y-9C.

(b) Transitional arrangements.

(1) A covered savings and loan holding
company that becomes a covered company
on or before September 30 of a calendar
year must comply with the requirements of
this subpart beginning on January 1 of the
second calendar year after the covered sav-
ings and loan holding company becomes a
covered company, unless that time is ex-
tended by the Board in writing.

(2) A covered savings and loan holding
company that becomes a covered company
after September 30 of a calendar year must
comply with the requirements of this sub-
part beginning on January 1 of the third
calendar year after the covered savings and
loan holding company becomes a covered
company, unless that time is extended by
the Board in writing.

4-760.142
SECTION 238.132—Analysis Conducted
by the Board

(a) In general.
(1) The Board will conduct an analysis of
each covered company’s capital, on a total
consolidated basis, taking into account all
relevant exposures and activities of that
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covered company, to evaluate the ability of
the covered company to absorb losses in
specified economic and financial conditions.
(2) The analysis will include an assessment
of the projected losses, net income, and pro
forma capital levels and regulatory capital
ratios and other capital ratios for the cov-
ered company and use such analytical tech-
niques that the Board determines are appro-
priate to identify, measure, and monitor
risks of the covered company.

(3) In conducting the analyses, the Board
will coordinate with the appropriate primary
financial regulatory agencies and the Fed-
eral Insurance Office, as appropriate.

(4) In conducting the analysis, the Board
will not incorporate changes to a firm’s
business plan that are likely to have a mate-
rial impact on the covered company’s capi-
tal adequacy and funding profile in its pro-
jections of losses, net income, pro forma
capital levels, and capital ratios.

(b) Economic and financial scenarios related
to the Board’s analysis. The Board will con-
duct its analysis using a minimum of two
different scenarios, including a baseline sce-
nario and a severely adverse scenario. The
Board will notify covered companies of the
scenarios that the Board will apply to conduct
the analysis for each stress test cycle to which
the covered company is subject by no later
than February 15 of that year, except with
respect to trading or any other components of
the scenarios and any additional scenarios that
the Board will apply to conduct the analysis,
which will be communicated by no later than
March 1 of that year.

(c) Frequency of analysis conducted by the
Board.
(1) General. Except as provided in para-
graph (c)(2) of this section, the Board will
conduct its analysis of a covered company
according to the frequency in Table 1 to
section 238.132(c)(1).
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Table 1 to section 238.132(c)(1)

If the covered company is a

Then the Board will conduct its analysis

Category II savings and loan holding company

Annually

Category III savings and loan holding company

Annually

Category IV savings and loan holding company

Biennially, occurring in each year ending in an even
number

(2) Change in frequency.
(1) The Board may conduct a stress test
of a covered company on a more or less
frequent basis than would be required un-
der paragraph (c)(1) of this section based
on the company’s financial condition,
size, complexity, risk profile, scope of
operations, or activities, or risks to the
U.S. economy.
(ii) A Category IV savings and loan
holding company may elect to have the
Board conduct a stress test with respect
to the company in a year ending in an
odd number by providing notice to the
Board and the appropriate Federal Re-
serve Bank by January 15 of that year.

(3) Notice and response.
(1) Notification of change in frequency. If
the Board determines to change the fre-
quency of the stress test under paragraph
(c)(2), the Board will notify the company
in writing and provide a discussion of the
basis for its determination.
(i1) Request for reconsideration and
Board response. Within 14 calendar days
of receipt of a notification under para-
graph (c)(2) of this section, a covered
company may request in writing that the
Board reconsider the requirement to con-
duct a stress test on a more or less fre-
quent basis than would be required under
paragraph (c)(1) of this section. A cov-
ered company’s request for reconsidera-
tion must include an explanation as to
why the request for reconsideration
should be granted. The Board will re-
spond in writing within 14 calendar days
of receipt of the company’s request.

4-760.143
SECTION 238.133—Data and
Information Required to Be Submitted in
Support of the Board’s Analyses

(a) Regular submissions. Each covered com-
pany must submit to the Board such data, on
a consolidated basis, that the Board deter-
mines is necessary in order for the Board to
derive the relevant pro forma estimates of the
covered company over the planning horizon
under the scenarios described in section
238.132(b).

(b) Additional submissions required by the
Board. The Board may require a covered
company to submit any other information on a
consolidated basis that the Board deems nec-
essary in order to:
(1) Ensure that the Board has sufficient in-
formation to conduct its analysis under this
subpart; and
(2) Project a company’s pre-provision net
revenue, losses, provision for credit losses,
and net income; and pro forma capital lev-
els, regulatory capital ratios, and any other
capital ratio specified by the Board under
the scenarios described in section
238.132(b).

(¢c) Confidential treatment of information sub-
mitted. The confidentiality of information sub-
mitted to the Board under this subpart and
related materials shall be determined in accor-
dance with the Freedom of Information Act (5
U.S.C. 552(b)) and the Board’s Rules Regard-
ing Availability of Information (12 CFR part
261).

(d) Capital action assumptions. In conducting
a stress test under this section, the Board will
make the following assumptions regarding a
covered company’s capital actions over the
planning horizon:

(1) The covered company will not pay any
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dividends on any instruments that qualify as
common equity tier 1 capital;

(2) The covered company will make pay-
ments on instruments that qualify as addi-
tional tier 1 capital or tier 2 capital equal to
the stated dividend, interest, or principal
due on such instrument;

(3) The covered company will not make a
redemption or repurchase of any capital in-
strument that is eligible for inclusion in the
numerator of a regulatory capital ratio; and
(4) The covered company will not make
any issuances of common stock or preferred
stock.

4-760.144
SECTION 238.134—Review of the
Board’s Analysis; Publication of
Summary Results

(a) Review of results. Based on the results of
the analysis conducted under this subpart, the
Board will conduct an evaluation to determine
whether the covered company has the capital,
on a total consolidated basis, necessary to ab-
sorb losses and continue its operation by
maintaining ready access to funding, meeting
its obligations to creditors and other
counterparties, and continuing to serve as a
credit intermediary under baseline and se-
verely adverse scenarios, and any additional
scenarios.

(b) Publication of results by the Board.

(1) The Board will publicly disclose a sum-
mary of the results of the Board’s analyses
of a covered company by June 30 of the
calendar year in which the stress test was
conducted pursuant to section 238.132.

(2) The Board will notify companies of the
date on which it expects to publicly dis-
close a summary of the Board’s analyses
pursuant to paragraph (b)(1) of this section
at least 14 calendar days prior to the ex-
pected disclosure date.

4-760.145
SECTION 238.135—Corporate Use of
Stress Test Results

The board of directors and senior management
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of each covered company must consider the
results of the analysis conducted by the Board
under this subpart, as appropriate:

(a) As part of the covered company’s capital
plan and capital planning process, including
when making changes to the covered compa-
ny’s capital structure (including the level and
composition of capital); and

(b) When assessing the covered company’s
exposures, concentrations, and risk positions.

4-760.15
SUBPART P—COMPANY-RUN
STRESS TEST REQUIREMENTS FOR
SAVINGS AND LOAN HOLDING
COMPANIES

SECTION 238.140—Authority and
Purpose

(a) Authority. 12 U.S.C. 1467; 1467a, 1818,
5361, 5365.

(b) Purpose. This subpart establishes the re-
quirement for a covered company to conduct
stress tests. This subpart also establishes defi-
nitions of stress test and related terms, meth-
odologies for conducting stress tests, and re-
porting and disclosure requirements.

4-760.151
SECTION 238.141—Definitions

For purposes of this subpart, the following
definitions apply:

Advanced approaches means the risk-weighted
assets calculation methodologies at 12 CFR
part 217, subpart E, as applicable.

Baseline scenario means a set of conditions
that affect the U.S. economy or the financial
condition of a covered company and that re-
flect the consensus views of the economic and
financial outlook.

Capital action means any issuance or redemp-
tion of a debt or equity capital instrument, any
capital distribution, and any similar action that
the Federal Reserve determines could impact a
savings and loan holding company’s consoli-
dated capital.

Covered company means:
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(1) A Category II savings and loan holding
company;
(2) A Category III savings and loan holding
company; or
(3) A savings and loan holding company
with average total consolidated assets of
greater than $250 billion.
Planning horizon means the period of at least
nine consecutive quarters, beginning on the
first day of a stress test cycle over which the
relevant projections extend.
Pre-provision net revenue means the sum of
net interest income and non-interest income
less expenses before adjusting for loss provi-
sions.
Provision for credit losses means:
(1) With respect to a covered company that
has adopted the current expected credit
losses methodology under GAAP, the provi-
sion for credit losses, as would be reported
by the covered company on the FR Y-9C in
the current stress test cycle; and
(2) With respect to a covered company that
has not adopted the current expected credit
losses methodology under GAAP, the provi-
sion for loan and lease losses as would be
reported by the covered company on the FR
Y-9C in the current stress test cycle.
Regulatory capital ratio means a capital ratio
for which the Board has established minimum
requirements for the savings and loan holding
company by regulation or order, including, as
applicable, the company’s regulatory capital
ratios calculated under 12 CFR part 217 and
the deductions required under 12 CFR 248.12;
except that the company shall not use the
advanced approaches to calculate its regula-
tory capital ratios.
Scenarios are those sets of conditions that af-
fect the U.S. economy or the financial condi-
tion of a covered company that the Board
determines are appropriate for use in the
company-run stress tests, including, but not
limited to, baseline and severely adverse sce-
narios.
Severely adverse scenario means a set of con-
ditions that affect the U.S. economy or the
financial condition of a covered company and
that overall are significantly more severe than
those associated with the baseline scenario
and may include trading or other additional
components.

Stress test means a process to assess the po-
tential impact of scenarios on the consolidated
earnings, losses, and capital of a covered com-
pany over the planning horizon, taking into
account its current condition, risks, exposures,
strategies, and activities.

Stress test cycle means the period beginning
on January 1 of a calendar year and ending on
December 31 of that year.

4-760.152
SECTION 238.142—Applicability

(a) Scope.
(1) Applicability. Except as provided in
paragraphs (a)(3) and (b) of this section,
this subpart applies to any covered com-
pany, which includes:
(i) Any Category II savings and loan
holding company;
(i) Any Category III savings and loan
holding company; and
(iii) Any savings and loan holding com-
pany with average total consolidated as-
sets of greater than $250 billion.
(2) Ongoing applicability. A savings and
loan holding company (including any suc-
cessor company) that is subject to any re-
quirement in this subpart shall remain sub-
ject to any such requirement unless and
until the savings and loan holding company:
(i) Is not a Category II savings and loan
holding company;
(ii)) Is not a Category III savings and
loan holding company; and
(iii) Has $250 billion or less in total con-
solidated assets in each of four consecu-
tive calendar quarters.
(3) Insurance savings and loan holding
companies. Notwithstanding any other pro-
vision of this paragraph (a), this subpart
does not apply to a covered company that
is subject to part 217, subpart J, of this
chapter.

(b) Transitional arrangements.
(1) A savings and loan holding company
that is subject to minimum capital require-
ments and that becomes a covered company
on or before September 30 of a calendar
year must comply with the requirements of
this subpart beginning on January 1 of the
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second calendar year after the savings and
loan holding company becomes a covered
company, unless that time is extended by
the Board in writing.

(2) A savings and loan holding company
that is subject to minimum capital require-
ments and that becomes a covered company
after September 30 of a calendar year must
comply with the requirements of this sub-
part beginning on January 1 of the third
calendar year after the savings and loan
holding company becomes a covered com-
pany, unless that time is extended by the
Board in writing.

Table 1 of section 238.143(a)(2)(i)

4-760.153
SECTION 238.143—Stress Test

(a) Stress test requirement.

(1) In general. A covered company must

conduct a stress test as required under this

subpart.

(2) Frequency.
(i) General. Except as provided in para-
graph (a)(2)(ii) of this section, a covered
company must conduct a stress test ac-
cording to the frequency in Table 1 of
section 238.143(a)(2)(i).

If the covered company is a

Then the stress test must be conducted

Category II savings and loan holding company

Annually, by April 5 of each calendar year based
on data as of December 31 of the preceding
calendar year, unless the time or the as-of date is
extended by the Board in writing.

Category III savings and loan holding company

Biennially, by April 5 of each calendar year
ending in an even number, based on data as of
December 31 of the preceding calendar year,
unless the time or the as-of date is extended by
the Board in writing.

Savings and loan holding company that is not:
(A) A Category II savings and loan holding
company; or
(B) A Category III savings and loan holding
company.

Periodically, as determined by rule or order.
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(ii) Change in frequency. The Board may
require a covered company to conduct a
stress test on a more or less frequent
basis than would be required under para-
graphs (a)(2)(i) of this section based on
the company’s financial condition, size,
complexity, risk profile, scope of opera-
tions, or activities, or risks to the U.S.
economy.

(3) Notice and response.

(i) Notification of change in frequency. If
the Board requires a covered company to
change the frequency of the stress test
under paragraph (a)(2)(ii) of this section,
the Board will notify the company in
writing and provide a discussion of the
basis for its determination.

(ii) Request for reconsideration and
Board response. Within 14 calendar days
of receipt of a notification under this
paragraph (a)(3), a covered company may

request in writing that the Board recon-
sider the requirement to conduct a stress
test on a more or less frequent basis than
would be required under paragraph
(a)(2)(1) of this section. A covered com-
pany’s request for reconsideration must
include an explanation as to why the re-
quest for reconsideration should be
granted. The Board will respond in writ-
ing within 14 calendar days of receipt of
the company’s request.

(b) Scenarios provided by the Board.
(1) In general. In conducting a stress test
under this section, a covered company
must, at a minimum, use the scenarios pro-
vided by the Board. Except as provided in
paragraphs (b)(2) and (3) of this section,
the Board will provide a description of the
scenarios to each covered company no later
than February 15 of the calendar year in
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which the stress test is performed pursuant

to this section.

(2) Additional components.
(i) The Board may require a covered
company with significant trading activity,
as determined by the Board and specified
in the Capital Assessments and Stress
Testing report (FR Y-14), to include a
trading and counterparty component in its
severely adverse scenario in the stress
test required by this section. The data
used in this component must be as-of a
date selected by the Board between Octo-
ber 1 of the previous calendar year and
March 1 of the calendar year in which
the stress test is performed pursuant to
this section, and the Board will commu-
nicate the as-of date and a description of
the component to the company no later
than March 1 of the calendar year in
which the stress test is performed pursu-
ant to this section.
(ii)) The Board may require a covered
company to include one or more addi-
tional components in its severely adverse
scenario in the stress test required by this
section based on the company’s financial
condition, size, complexity, risk profile,
scope of operations, or activities, or risks
to the U.S. economy.

(3) Additional scenarios. The Board may

require a covered company to use one or

more additional scenarios in the stress test

required by this section based on the com-

pany’s financial condition, size, complexity,

risk profile, scope of operations, or activi-

ties, or risks to the U.S. economy.

(4) Notice and response.
(1) Notification of additional component.
If the Board requires a covered company
to include one or more additional compo-
nents in its severely adverse scenario un-
der paragraph (b)(2) of this section or to
use one or more additional scenarios un-
der paragraph (b)(3) of this section, the
Board will notify the company in writing
and include a discussion of the basis for
its determination. The Board will provide
such notification no later than December
31 of the preceding calendar year. The
notification will include a general de-
scription of the additional component(s)

or additional scenario(s) and the basis for
requiring the company to include the ad-
ditional component(s) or additional sce-
nario(s).

(ii) Request for reconsideration and
Board response. Within 14 calendar days
of receipt of a notification under this
paragraph, the covered company may re-
quest in writing that the Board reconsider
the requirement that the company include
the additional component(s) or additional
scenario(s), including an explanation as
to why the request for reconsideration
should be granted. The Board will re-
spond in writing within 14 calendar days
of receipt of the company’s request.

(iii) Description of component. The
Board will provide the covered company
with a description of any additional com-
ponent(s) or additional scenario(s) by
March 1 of the calendar year in which
the stress test is performed pursuant to
this section.

4-760.154
SECTION 238.144—Methodologies and
Practices

(a) Potential impact on capital. In conducting
a stress test under section 238.143, for each
quarter of the planning horizon, a covered
company must estimate the following for each
scenario required to be used:
(1) Losses, pre-provision net revenue, pro-
vision for credit losses, and net income; and
(2) The potential impact on pro forma
regulatory capital levels and pro forma
capital ratios (including regulatory capital
ratios and any other capital ratios specified
by the Board), and in so doing must:
(i) Incorporate the effects of any capital
actions over the planning horizon and
maintenance of an allowance for credit
losses appropriate for credit exposures
throughout the planning horizon; and
(i) Exclude the impacts of changes to a
firm’s business plan that are likely to
have a material impact on the covered
company’s capital adequacy and funding
profile.

(b) Assumptions regarding capital actions. In
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conducting a stress test under section 238.143,
a covered company is required to make the
following assumptions regarding its capital ac-
tions over the planning horizon:
(1) The covered company will not pay any
dividends on any instruments that qualify as
common equity tier 1 capital;
(2) The covered company will make pay-
ments on instruments that qualify as addi-
tional tier 1 capital or tier 2 capital equal to
the stated dividend, interest, or principal
due on such instrument;
(3) The covered company will not make a
redemption or repurchase of any capital in-
strument that is eligible for inclusion in the
numerator of a regulatory capital ratio; and
(4) The covered company will not make
any issuances of common stock or preferred
stock.

(c) Controls and oversight of stress testing

processes.
(1) In general. The senior management of a
covered company must establish and main-
tain a system of controls, oversight, and
documentation, including policies and pro-
cedures, that are designed to ensure that its
stress testing processes are effective in
meeting the requirements in this subpart.
These policies and procedures must, at a
minimum, describe the covered company’s
stress testing practices and methodologies,
and processes for validating and updating
the company’s stress test practices and
methodologies consistent with applicable
laws and regulations.
(2) Oversight of stress testing processes.
The board of directors, or a committee
thereof, of a covered company must review
and approve the policies and procedures of
the stress testing processes as frequently as
economic conditions or the condition of the
covered company may warrant, but no less
than each year a stress test is conducted.
The board of directors and senior manage-
ment of the covered company must receive
a summary of the results of any stress test
conducted under this subpart.
(3) Role of stress testing results. The board
of directors and senior management of each
covered company must consider the results
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of the analysis it conducts under this sub-
part, as appropriate:
(i) As part of the covered company’s
capital plan and capital planning process,
including when making changes to the
covered company’s capital structure (in-
cluding the level and composition of
capital); and
(i) When assessing the covered compa-
ny’s exposures, concentrations, and risk
positions.

4-760.155
SECTION 238.145—Reports of Stress
Test Results

(a) Reports to the Board of stress test results.
A covered company must report the results of
the stress test required under section 238.143
to the Board in the manner and form pre-
scribed by the Board. Such results must be
submitted by April 5 of the calendar year in
which the stress test is performed pursuant to
section 238.143, unless that time is extended
by the Board in writing.

(b) Confidential treatment of information sub-
mitted. The confidentiality of information sub-
mitted to the Board under this subpart and
related materials shall be determined in accor-
dance with applicable exemptions under the
Freedom of Information Act (5 U.S.C. 552(b))
and the Board’s Rules Regarding Availability
of Information (12 CFR part 261).

4-760.156
SECTION 238.146—Disclosure of Stress
Test Results

(a) Public disclosure of results.
(1) In general.
(i) A covered company that is subject to
a supervisory stress test under 12 CFR
238.132 must publicly disclose a sum-
mary of the results of the stress test re-
quired under section 238.143 within the
period that is 15 calendar days after the
Board publicly discloses the results of its
supervisory stress test of the covered
company pursuant to section 238.134, un-
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less that time is extended by the Board in
writing; and
(i) A covered company that is not sub-
ject to a supervisory stress test under sec-
tion 238.132 must publicly disclose a
summary of the results of the stress test
required under section 238.143 in the pe-
riod beginning on June 15 and ending on
June 30 in the year in which the stress
test is conducted, unless that time is ex-
tended by the Board in writing.
(2) Disclosure method. The summary re-
quired under this section may be disclosed
on the website of a covered company, or in
any other forum that is reasonably acces-
sible to the public.

(b) Summary of results. The summary results
must, at a minimum, contain the following
information regarding the severely adverse
scenario:
(1) A description of the types of risks in-
cluded in the stress test;
(2) A general description of the methodolo-
gies used in the stress test, including those
employed to estimate losses, revenues, pro-
vision for credit losses, and changes in
capital positions over the planning horizon;
(3) Estimates of—
(i) Pre-provision net revenue and other
revenue;
(i1) Provision for credit losses, realized
losses or gains on available-for-sale and
held-to-maturity securities, trading and
counterparty losses, and other losses or
gains;
(iii) Net income before taxes;
(iv) Loan losses (dollar amount and as a
percentage of average portfolio balance)
in the aggregate and by subportfolio, in-
cluding: Domestic closed-end first-lien
mortgages; domestic junior lien mort-
gages and home equity lines of credit;
commercial and industrial loans; commer-
cial real estate loans; credit card expo-
sures; other consumer loans; and all other
loans; and
(v) Pro forma regulatory capital ratios
and any other capital ratios specified by
the Board; and
(4) An explanation of the most significant

causes for the changes in regulatory capital
ratios; and

(5) With respect to any depository institu-
tion subsidiary that is subject to stress test-
ing requirements pursuant to 12 U.S.C.
5365(i)(2), 12 CFR part 46 (OCC), or 12
CFR part 325, subpart C (FDIC), changes
over the planning horizon in regulatory
capital ratios and any other capital ratios
specified by the Board and an explanation
of the most significant causes for the
changes in regulatory capital ratios.

(c) Content of results.
(1) The following disclosures required un-
der paragraph (b) of this section must be on
a cumulative basis over the planning hori-
zon:
(i) Pre-provision net revenue and other
revenue;
(i1) Provision for credit losses, realized
losses or gains on available-for-sale and
held-to-maturity securities, trading and
counterparty losses, and other losses or
gains;
(iii) Net income before taxes; and
(iv) Loan losses in the aggregate and by
subportfolio.
(2) The disclosure of pro forma regulatory
capital ratios and any other capital ratios
specified by the Board that is required un-
der paragraph (b) of this section must in-
clude the beginning value, ending value,
and minimum value of each ratio over the
planning horizon.

4-760.16
SUBPART Q—SINGLE
COUNTERPARTY CREDIT LIMITS
FOR COVERED SAVINGS AND LOAN
HOLDING COMPANIES

SECTION 238.150—Applicability and
General Provisions

(a) In general. This subpart establishes single
counterparty credit limits for a covered com-
pany. For purposes of this subpart, covered
company means: (i) A Category II savings and
loan holding company; or (ii) A Category III
savings and loan holding company.

(b) Credit exposure limits.
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(1) Section 238.152 establishes credit expo-
sure limits for a covered company.

(2) A covered company is required to cal-
culate its aggregate net credit exposure,
gross credit exposure, and net credit expo-
sure to a counterparty using the methods in
this subpart.

(c) Applicability of this subpart.

(1) A covered company that becomes sub-
ject to this subpart must comply with the
requirements of this subpart beginning on
the first day of the ninth calendar quarter
after it becomes a covered company, unless
that time is accelerated or extended by the
Board in writing.

(d) Cessation of requirements. Any company
that becomes a covered company will remain
subject to the requirements of this subpart un-
less and until it is not a Category II savings
and loan holding company or a Category III
savings and loan holding company.

4-760.161
SECTION 238.151—Definitions

Unless defined in this section, terms that are
set forth in section 238.2 and used in this
subpart have the definitions assigned in sec-
tion 238.2. For purposes of this subpart:

(a) Adjusted market value means:
(1) With respect to the value of cash, secu-
rities, or other eligible collateral transferred
by the covered company to a counterparty,
the sum of:
(i) The market value of the cash, securi-
ties, or other eligible collateral; and
(i) The product of the market value of
the securities or other eligible collateral
multiplied by the applicable collateral
haircut in Table 1 to section 217.132 of
this chapter; and
(2) With respect to cash, securities, or other
eligible collateral received by the covered
company from a counterparty:
(i) The market value of the cash, securi-
ties, or other eligible collateral; minus
(ii)) The market value of the securities or
other eligible collateral multiplied by the
applicable collateral haircut in Table 1 to
section 217.132 of this chapter.
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(3) Prior to calculating the adjusted market
value pursuant to paragraphs (a)(1) and (2)
of this section, with regard to a transaction
that meets the definition of ‘‘repo-style
transaction” in section 217.2 of this chapter,
the covered company would first multiply
the applicable collateral haircuts in Table 1
to section 217.132 of this chapter by the
square root of Y.

(b) Affiliate means, with respect to a com-

pany:
(1) Any subsidiary of the company and any
other company that is consolidated with the
company under applicable accounting stan-
dards; or
(2) For a company that is not subject to
principles or standards referenced in para-
graph (b)(1) of this section, any subsidiary
of the company and any other company that
would be consolidated with the company, if
consolidation would have occurred if such
principles or standards had applied.

(c) Aggregate net credit exposure means the
sum of all net credit exposures of a covered
company and all of its subsidiaries to a single
counterparty as calculated under this subpart.

(d) Bank-eligible investments means invest-
ment securities that a national bank is permit-
ted to purchase, sell, deal in, underwrite, and
hold under 12 U.S.C. 24 (Seventh) and 12
CFR part 1.

(e) Counterparty means, with respect to a
credit transaction:
(1) With respect to a natural person, the
natural person, and, if the credit exposure
of the covered company to such natural per-
son exceeds 5 percent of the covered com-
pany’s tier 1 capital, the natural person and
members of the person’s immediate family
collectively;
(2) With respect to any company that is not
a subsidiary of the covered company, the
company and its affiliates collectively;
(3) With respect to a State, the State and
all of its agencies, instrumentalities, and po-
litical subdivisions (including any munici-
palities) collectively;
(4) With respect to a foreign sovereign en-
tity that is not assigned a zero percent risk
weight under the standardized approach in



Regulation LL § 238.151

4-760.161

12 CFR part 217, subpart D, the foreign
sovereign entity and all of its agencies and
instrumentalities (but not including any po-
litical subdivision) collectively; and

(5) With respect to a political subdivision
of a foreign sovereign entity such as a state,
province, or municipality, any political sub-
division of the foreign sovereign entity and
all of such political subdivision’s agencies
and instrumentalities, collectively.l

(f) Covered company is defined in section
238.150(a)

(g) Credit derivative has the same meaning as
in section 217.2 of this chapter.

(h) Credit transaction means, with respect to

a counterparty:
(1) Any extension of credit to the
counterparty, including loans, deposits, and
lines of credit, but excluding uncommitted
lines of credit;
(2) Any repurchase agreement or reverse
repurchase agreement with the counterparty;
(3) Any securities lending or securities bor-
rowing transaction with the counterparty;
(4) Any guarantee, acceptance, or letter of
credit (including any endorsement, con-
firmed letter of credit, or standby letter of
credit) issued on behalf of the counterparty;
(5) Any purchase of securities issued by or
other investment in the counterparty;
(6) Any credit exposure to the counterparty
in connection with a derivative transaction
between the covered company and the
counterparty;
(7) Any credit exposure to the counterparty
in connection with a credit derivative or
equity derivative between the covered com-
pany and a third party, the reference asset
of which is an obligation or equity security
of, or equity investment in, the
counterparty; and
(8) Any transaction that is the functional
equivalent of the above, and any other simi-
lar transaction that the Board, by regulation
or order, determines to be a credit transac-
tion for purposes of this subpart.

"In addition, under section 238.156, under certain cir-
cumstances, a covered company is required to aggregate its
net credit exposure to one or more counterparties for all
purposes under this subpart.

(1) Depository institution has the same mean-
ing as in section 3 of the Federal Deposit
Insurance Act (12 U.S.C. 1813(c)).

(j) Derivative transaction means any transac-
tion that is a contract, agreement, swap, war-
rant, note, or option that is based, in whole or
in part, on the value of, any interest in, or any
quantitative measure or the occurrence of any
event relating to, one or more commodities,
securities, currencies, interest or other rates,
indices, or other assets.

(k) Eligible collateral means collateral in
which, notwithstanding the prior security in-
terest of any custodial agent, the covered
company has a perfected, first priority security
interest (or the legal equivalent thereof, if out-
side of the United States), with the exception
of cash on deposit, and is in the form of:
(1) Cash on deposit with the covered com-
pany or a subsidiary of the covered com-
pany (including cash in foreign currency or
U.S. dollars held for the covered company
by a custodian or trustee, whether inside or
outside of the United States);
(2) Debt securities (other than mortgage- or
asset-backed securities and resecuritization
securities, unless those securities are issued
by a U.S. government-sponsored enterprise)
that are bank-eligible investments and that
are investment grade, except for any debt
securities issued by the covered company or
any subsidiary of the covered company;
(3) Equity securities that are publicly
traded, except for any equity securities is-
sued by the covered company or any sub-
sidiary of the covered company;
(4) Convertible bonds that are publicly
traded, except for any convertible bonds is-
sued by the covered company or any sub-
sidiary of the covered company; or

(5) Gold bullion.

() Eligible credit derivative means a single-

name credit derivative or a standard, non-

tranched index credit derivative, provided that:
(1) The contract meets the requirements of
an eligible guarantee and has been con-
firmed by the protection purchaser and the
protection provider;
(2) Any assignment of the contract has
been confirmed by all relevant parties;
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(3) If the credit derivative is a credit de-
fault swap, the contract includes the follow-
ing credit events:
(i) Failure to pay any amount due under
the terms of the reference exposure, sub-
ject to any applicable minimal payment
threshold that is consistent with standard
market practice and with a grace period
that is closely in line with the grace pe-
riod of the reference exposure; and
(ii) Receivership, insolvency, liquidation,
conservatorship, or inability of the refer-
ence exposure issuer to pay its debts, or
its failure or admission in writing of its
inability generally to pay its debts as they
become due, and similar events;
(4) The terms and conditions dictating the
manner in which the contract is to be
settled are incorporated into the contract;
(5) If the contract allows for cash settle-
ment, the contract incorporates a robust
valuation process to estimate loss reliably
and specifies a reasonable period for obtain-
ing post-credit event valuations of the refer-
ence exposure;
(6) If the contract requires the protection
purchaser to transfer an exposure to the
protection provider at settlement, the terms
of at least one of the exposures that is
permitted to be transferred under the con-
tract provide that any required consent to
transfer may not be unreasonably withheld;
and
(7) If the credit derivative is a credit de-
fault swap, the contract clearly identifies
the parties responsible for determining
whether a credit event has occurred, speci-
fies that this determination is not the sole
responsibility of the protection provider,
and gives the protection purchaser the right
to notify the protection provider of the oc-
currence of a credit event.

(m) Eligible equity derivative means an equity
derivative, provided that:
(1) The derivative contract has been con-
firmed by all relevant parties;
(2) Any assignment of the derivative con-
tract has been confirmed by all relevant
parties; and
(3) The terms and conditions dictating the
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manner in which the derivative contract is
to be settled are incorporated into the con-
tract.

(n) Eligible guarantee has the same meaning
as in section 217.2 of this chapter.

(o) Eligible guarantor has the same meaning
as in section 217.2 of this chapter.

(p) Equity derivative has the same meaning as
“equity derivative contract” in section 217.2
of this chapter.

(qQ) Exempt counterparty means an entity that
is identified as exempt from the requirements
of this subpart under section 238.157, or that
is otherwise excluded from this subpart, in-
cluding any sovereign entity assigned a zero
percent risk weight under the standardized ap-
proach in 12 CFR part 217, subpart D.

(r) Financial entity means:

(1) ) A bank holding company or an af-
filiate thereof; a savings and loan holding
company; a U.S. intermediate holding
company established or designated pursu-
ant to 12 CFR 252.153; or a nonbank
financial company supervised by the
Board;

(i) A depository institution as defined in
section 3(c) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(c)); an organi-
zation that is organized under the laws of
a foreign country and that engages di-
rectly in the business of banking outside
the United States; a federal credit union
or state credit union as defined in section
2 of the Federal Credit Union Act (12
U.S.C. 1752(1) and (6)); a national asso-
ciation, state member bank, or state non-
member bank that is not a depository in-
stitution; an institution that functions
solely in a trust or fiduciary capacity as
described in section 2(c)(2)(D) of the
Bank Holding Company Act (12 U.S.C.
1841(c)(2)(D)); an industrial loan com-
pany, an industrial bank, or other similar
institution described in section 2(c)(2)(H)
of the Bank Holding Company Act (12
U.S.C. 1841(c)(2)(H));
(iii) An entity that is state-licensed or
registered as:

(A) A credit or lending entity, includ-
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ing a finance company; money lender;
installment lender; consumer lender or
lending company; mortgage lender,
broker, or bank; motor vehicle title
pledge lender; payday or deferred de-
posit lender; premium finance com-
pany; commercial finance or lending
company; or commercial mortgage
company; except entities registered or
licensed solely on account of financing
the entity’s direct sales of goods or
services to customers;
(B) A money services business, includ-
ing a check casher; money transmitter;
currency dealer or exchange; or money
order or traveler’s check issuer;
(iv) Any person registered with the Com-
modity Futures Trading Commission as a
swap dealer or major swap participant
pursuant to the Commodity Exchange Act
of 1936 (7 U.S.C. 1 et seq.), or an entity
that is registered with the U.S. Securities
and Exchange Commission as a security-
based swap dealer or a major security-
based swap participant pursuant to the
Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.);
(v) A securities holding company as de-
fined in section 618 of the Dodd-Frank
Wall Street Reform and Consumer Pro-
tection Act (12 U.S.C. 1850a); a broker
or dealer as defined in sections 3(a)(4)
and 3(a)(5) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(4)-(5)); an
investment adviser as defined in section
202(a) of the Investment Advisers Act of
1940 (15 U.S.C. 80b-2(a)); an investment
company registered with the U.S. Securi-
ties and Exchange Commission under the
Investment Company Act of 1940 (15
U.S.C. 80a-1 et seq.); or a company that
has elected to be regulated as a business
development company pursuant to section
54(a) of the Investment Company Act of
1940 (15 U.S.C. 80a-53(a));
(vi) A private fund as defined in section
202(a) of the Investment Advisers Act of
1940 (15 U.S.C. 80b-2(a)); an entity that
would be an investment company under
section 3 of the Investment Company Act
of 1940 (15 U.S.C. 80a-3) but for section
3(c)(5)(C); or an entity that is deemed

not to be an investment company under
section 3 of the Investment Company Act
of 1940 pursuant to Investment Company
Act Rule 3a-7 (17 CFR 270.3a-7) of the
U.S. Securities and Exchange Commis-
sion;
(vil) A commodity pool, a commodity
pool operator, or a commodity trading
advisor as defined, respectively, in sec-
tions la(10), la(ll), and 1la(12) of the
Commodity Exchange Act of 1936 (7
U.S.C. 1a(10), la(1l), and 1la(12)); a
floor broker, a floor trader, or introducing
broker as defined, respectively, in sec-
tions la(22), 1a(23) and 1a(31) of the
Commodity Exchange Act of 1936 (7
U.S.C. 1a(22), 1a(23), and 1a(31)); or a
futures commission merchant as defined
in section la(28) of the Commodity Ex-
change Act of 1936 (7 U.S.C. 1a(28));
(viii)) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement In-
come and Security Act of 1974 (29
U.S.C. 1002);
(ix) An entity that is organized as an in-
surance company, primarily engaged in
writing insurance or reinsuring risks un-
derwritten by insurance companies, or is
subject to supervision as such by a State
insurance regulator or foreign insurance
regulator;
(x) Any designated financial market util-
ity, as defined in section 803 of the
Dodd-Frank Wall Street Reform and Con-
sumer Protection Act (12 U.S.C. 5462);
and
(xi) An entity that would be a financial
entity described in paragraphs (r)(1)(i)
through (x) of this section, if it were
organized under the laws of the United
States or any State thereof; and
(2) Provided that, for purposes of this sub-
part, “financial entity”” does not include any
counterparty that is a foreign sovereign en-
tity or multilateral development bank.

(s) Foreign sovereign entity means a Sover-
eign entity other than the United States gov-
ernment and the entity’s agencies, depart-
ments, ministries, and central bank
collectively.
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(t) Gross credit exposure means, with respect
to any credit transaction, the credit exposure
of the covered company before adjusting, pur-
suant to section 238.154, for the effect of any
eligible collateral, eligible guarantee, eligible
credit derivative, eligible equity derivative,
other eligible hedge, and any unused portion
of certain extensions of credit.

(u) Immediate family means the spouse of an
individual, the individual’s minor children,
and any of the individual’s children (including
adults) residing in the individual’s home.

(v) Intraday credit exposure means credit ex-
posure of a covered company to a
counterparty that by its terms is to be repaid,
sold, or terminated by the end of its business
day in the United States.

(w) Investment grade has the same meaning
as in section 217.2 of this chapter.

(X) Multilateral development bank has the
same meaning as in section 217.2 of this
chapter.

(y) Net credit exposure means, with respect to
any credit transaction, the gross credit expo-
sure of a covered company and all of its sub-
sidiaries calculated under section 238.153, as
adjusted in accordance with section 238.154.

(z) Qualifying central counterparty has the
same meaning as in section 217.2 of this
chapter.

(aa) Qualifying master netting agreement has
the same meaning as in section 217.2 of this
chapter.

(bb) Securities financing transaction means
any repurchase agreement, reverse repurchase
agreement, securities borrowing transaction, or
securities lending transaction.

(cc) Short sale means any sale of a security
which the seller does not own or any sale
which is consummated by the delivery of a
security borrowed by, or for the account of,
the seller.

(dd) Sovereign entity means a central national
government (including the U.S. government)
or an agency, department, ministry, or central
bank, but not including any political subdivi-
sion such as a state, province, or municipality.
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(ee) Subsidiary. A company is a subsidiary of
another company if:
(1) The company is consolidated by the
other company under applicable accounting
standards; or
(2) For a company that is not subject to
principles or standards referenced in para-
graph (ee)(1) of this section, consolidation
would have occurred if such principles or
standards had applied.

(ff) Tier I capital means common equity tier
1 capital and additional tier 1 capital, as de-
fined in 12 CFR part 217 and as reported by
the covered savings and loan holding com-
pany on the most recent FR Y-9C report on a
consolidated basis.

(gg) Total consolidated assets. A company’s

total consolidated assets are determined based

on:
(1) The average of the company’s total
consolidated assets in the four most recent
consecutive quarters as reported quarterly
on the FR Y-9C; or
(2) If the company has not filed an FR
Y-9C for each of the four most recent con-
secutive quarters, the average of the compa-
ny’s total consolidated assets, as reported
on the company’s FR Y-9C, for the most
recent quarter or consecutive quarters, as
applicable.

4-760.162
SECTION 238.152—Credit Exposure
Limits
General limit on aggregate net credit expo-
sure. No covered company may have an ag-
gregate net credit exposure to any
counterparty that exceeds 25 percent of the
tier 1 capital of the covered company.

4-760.163
SECTION 238.153—Gross Credit
Exposure

(a) Calculation of gross credit exposure. The
amount of gross credit exposure of a covered
company to a counterparty with respect to a
credit transaction is, in the case of:

(1) A deposit of the covered company held
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by the counterparty, loan by a covered com-
pany to the counterparty, and lease in which
the covered company is the lessor and the
counterparty is the lessee, equal to the
amount owed by the counterparty to the
covered company under the transaction.

(2) A debt security or debt investment held
by the covered company that is issued by
the counterparty, equal to:

(i) The market value of the securities, for

trading and available-for-sale securities;

and

(ii) The amortized purchase price of the

securities or investments, for securities or

investments held to maturity.

(3) An equity security held by the covered
company that is issued by the counterparty,
equity investment in a counterparty, and
other direct investments in a counterparty,
equal to the market value.

(4) A securities financing transaction must
be valued using any of the methods that the
covered company is authorized to use under
12 CFR part 217, subparts D and E to
value such transactions:

(1) (A) As calculated for each transaction,
in the case of a securities financing
transaction between the covered com-
pany and the counterparty that is not
subject to a bilateral netting agreement
or does not meet the definition of
“‘repo-style transaction’ in section
217.2 of this chapter; or
(B) As calculated for a netting set, in
the case of a securities financing trans-
action between the covered company
and the counterparty that is subject to
a bilateral netting agreement with that
counterparty and meets the definition
of “repo-style transaction” in section
217.2 of this chapter;

(ii) For purposes of paragraph (a)(4)(i) of

this section, the covered company must:
(A) Assign a value of zero to any se-
curity received from the counterparty
that does not meet the definition of
“eligible collateral” in section
238.151; and
(B) Include the value of securities that
are eligible collateral received by the
covered company from the
counterparty (including any exempt

counterparty), calculated in accordance
with paragraphs (a)(4)(i) through (iv)
of this section, when calculating its
gross credit exposure to the issuer of
those securities;

(iii) Notwithstanding paragraphs (a)(4)(i)
and (ii) of this section and with respect
to each credit transaction, a covered com-
pany’s gross credit exposure to a collat-
eral issuer under this paragraph (a)(4) is
limited to the covered company’s gross
credit exposure to the counterparty on the
credit transaction; and

(iv) In cases where the covered company

receives eligible collateral from a

counterparty in addition to the cash or

securities received from that counterparty,
the counterparty may reduce its gross
credit exposure to that counterparty in ac-

cordance with section 238.154(b).

(5) A committed credit line extended by a
covered company to a counterparty, equal to
the face amount of the committed credit
line.

(6) A guarantee or letter of credit issued by
a covered company on behalf of a
counterparty, equal to the maximum poten-
tial loss to the covered company on the
transaction.

(7) A derivative transaction must be valued
using any of the methods that the covered
company is authorized to use under 12 CFR
part 217, subparts D and E to value such
transactions:

(1) (A) As calculated for each transaction,
in the case of a derivative transaction
between the covered company and the
counterparty, including an equity de-
rivative but excluding a credit deriva-
tive described in paragraph (a)(8) of
this section, that is not subject to a
qualifying master netting agreement; or
(B) As calculated for a netting set, in
the case of a derivative transaction be-
tween the covered company and the
counterparty, including an equity de-
rivative but excluding a credit deriva-
tive described in paragraph (a)(8) of
this section, that is subject to a quali-
fying master netting agreement.

(i1) In cases where a covered company is

required to recognize an exposure to an
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eligible guarantor pursuant to section

238.154(d), the covered company must

exclude the relevant derivative transaction

when calculating its gross exposure to the

original counterparty under this section.
(8) A credit derivative between the covered
company and a third party where the cov-
ered company is the protection provider and
the reference asset is an obligation or debt
security of the counterparty, equal to the
maximum potential loss to the covered
company on the transaction.

(b) Investments in and exposures to securiti-
zation vehicles, investment funds, and other
special purpose vehicles that are not subsid-
iaries. Notwithstanding paragraph (a) of this
section, a covered company must calculate
pursuant to section 238.155 its gross credit
exposure due to any investment in the debt or
equity of, and any credit derivative or equity
derivative between the covered company and
a third party where the covered company is
the protection provider and the reference asset
is an obligation or equity security of, or eq-
uity investment in, a securitization vehicle, in-
vestment fund, and other special purpose ve-
hicle that is not a subsidiary of the covered
company.

(c) Attribution rule. Notwithstanding any
other requirement in this subpart, a covered
company must treat any transaction with any
natural person or entity as a credit transaction
with another party, to the extent that the pro-
ceeds of the transaction are used for the ben-
efit of, or transferred to, the other party.

4-760.164
SECTION 238.154—Net Credit Exposure

(a) In general. For purposes of this subpart, a
covered company must calculate its net credit
exposure to a counterparty by adjusting its
gross credit exposure to that counterparty in
accordance with the rules set forth in this
section.

(b) Eligible collateral.
(1) In computing its net credit exposure to
a counterparty for any credit transaction
other than a securities financing transaction,
a covered company must reduce its gross
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credit exposure on the transaction by the
adjusted market value of any eligible collat-
eral.
(2) A covered company that reduces its
gross credit exposure to a counterparty as
required under paragraph (b)(1) of this sec-
tion must include the adjusted market value
of the eligible collateral, when calculating
its gross credit exposure to the collateral
issuer.
(3) Notwithstanding paragraph (b)(2) of this
section, a covered company’s gross credit
exposure to a collateral issuer under this
paragraph (b) is limited to:
(i) Its gross credit exposure to the
counterparty on the credit transaction, or
(ii) In the case of an exempt
counterparty, the gross credit exposure
that would have been attributable to that
exempt counterparty on the credit trans-
action if valued in accordance with sec-
tion 238.153(a).

(¢) Eligible guarantees.
(1) In calculating net credit exposure to a
counterparty for any credit transaction, a
covered company must reduce its gross
credit exposure to the counterparty by the
amount of any eligible guarantee from an
eligible guarantor that covers the transac-
tion.
(2) A covered company that reduces its
gross credit exposure to a counterparty as
required under paragraph (c)(1) of this sec-
tion must include the amount of eligible
guarantees when calculating its gross credit
exposure to the eligible guarantor.
(3) Notwithstanding paragraph (c)(2) of this
section, a covered company’s gross credit
exposure to an eligible guarantor with re-
spect to an eligible guarantee under this
paragraph (c) is limited to:
(i) Its gross credit exposure to the
counterparty on the credit transaction
prior to recognition of the eligible guar-
antee, or
(ii) In the case of an exempt
counterparty, the gross credit exposure
that would have been attributable to that
exempt counterparty on the credit trans-
action prior to recognition of the eligible



Regulation LL § 238.154

4-760.164

guarantee if valued in accordance with
section 238.153(a).

(d) Eligible credit and equity derivatives.

(1) In calculating net credit exposure to a
counterparty for a credit transaction under
this section, a covered company must re-
duce its gross credit exposure to the
counterparty by:
(1) In the case of any eligible credit de-
rivative from an eligible guarantor, the
notional amount of the eligible credit de-
rivative; or
(ii) In the case of any eligible equity de-
rivative from an eligible guarantor, the
gross credit exposure amount to the
counterparty (calculated in accordance
with section 238.153(a)(7)).

(2) (i) A covered company that reduces its
gross credit exposure to a counterparty as
provided under paragraph (d)(1) of this
section must include, when calculating its
net credit exposure to the eligible guaran-
tor, including in instances where the un-
derlying credit transaction would not be
subject to the credit limits of section
238.152 (for example, due to an exempt
counterparty), either

(A) In the case of any eligible credit
derivative from an eligible guarantor,
the notional amount of the eligible
credit derivative; or
(B) In the case of any eligible equity
derivative from an eligible guarantor,
the gross credit exposure amount to the
counterparty (calculated in accordance
with section 238.153(a)(7)).
(i1)) Notwithstanding paragraph (d)(2)(i)
of this section, in cases where the eli-
gible credit derivative or eligible equity
derivative is used to hedge covered posi-
tions that are subject to the Board’s mar-
ket risk rule (12 CFR part 217, subpart
F) and the counterparty on the hedged
transaction is not a financial entity, the
amount of credit exposure that a com-
pany must recognize to the eligible guar-
antor is the amount that would be calcu-
lated pursuant to section 238.153(a).

(3) Notwithstanding paragraph (d)(2) of this

section, a covered company’s gross credit

exposure to an eligible guarantor with re-

spect to an eligible credit derivative or an

eligible equity derivative this paragraph (d)

is limited to:
(i) Its gross credit exposure to the
counterparty on the credit transaction
prior to recognition of the eligible credit
derivative or the eligible equity deriva-
tive, or
(ii)) In the «case of an exempt
counterparty, the gross credit exposure
that would have been attributable to that
exempt counterparty on the credit trans-
action prior to recognition of the eligible
credit derivative or the eligible equity de-
rivative if valued in accordance with sec-
tion 238.153(a).

(e) Other eligible hedges. In calculating net
credit exposure to a counterparty for a credit
transaction under this section, a covered com-
pany may reduce its gross credit exposure to
the counterparty by the face amount of a short
sale of the counterparty’s debt security or eq-
uity security, provided that:
(1) The instrument in which the covered
company has a short position is junior to,
or pari passu with, the instrument in which
the covered company has the long position;
and
(2) The instrument in which the covered
company has a short position and the in-
strument in which the covered company has
the long position are either both treated as
trading or available-for-sale exposures or
both treated as held-to-maturity exposures.

(f) Unused portion of certain extensions of

credit.
(1) In computing its net credit exposure to
a counterparty for a committed credit line
or revolving credit facility under this sec-
tion, a covered company may reduce its
gross credit exposure by the amount of the
unused portion of the credit extension to the
extent that the covered company does not
have any legal obligation to advance addi-
tional funds under the extension of credit
and the used portion of the credit extension
has been fully secured by eligible collateral.
(2) To the extent that the used portion of a
credit extension has been secured by eli-
gible collateral, the covered company may
reduce its gross credit exposure by the ad
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justed market value of any eligible collat-
eral received from the counterparty, even if
the used portion has not been fully secured
by eligible collateral.

(3) To qualify for the reduction in net
credit exposure under this paragraph, the
credit contract must specify that any used
portion of the credit extension must be fully
secured by the adjusted market value of any
eligible collateral.

(g) Credit transactions involving exempt

counterparties.
(1) A covered company’s credit transactions
with an exempt counterparty are not subject
to the requirements of this subpart, includ-
ing but not limited to section 238.152.
(2) Notwithstanding paragraph (g)(1) of this
section, in cases where a covered company
has a credit transaction with an exempt
counterparty and the covered company has
obtained eligible collateral from that exempt
counterparty or an eligible guarantee or eli-
gible credit or equity derivative from an
eligible guarantor, the covered company
must include (for purposes of this subpart)
such exposure to the issuer of such eligible
collateral or the eligible guarantor, as calcu-
lated in accordance with the rules set forth
in this section, when calculating its gross
credit exposure to that issuer of eligible col-
lateral or eligible guarantor.

(h) Currency mismatch adjustments. For pur-
poses of calculating its net credit exposure to
a counterparty under this section, a covered
company must apply, as applicable:
(1) When reducing its gross credit exposure
to a counterparty resulting from any credit
transaction due to any eligible collateral and
calculating its gross credit exposure to an
issuer of eligible collateral, pursuant to
paragraph (b) of this section, the currency
mismatch adjustment approach of section
217.37(c)(3)(ii) of this chapter; and
(2) When reducing its gross credit exposure
to a counterparty resulting from any credit
transaction due to any eligible guarantee,
eligible equity derivative, or eligible credit
derivative from an eligible guarantor and
calculating its gross credit exposure to an
eligible guarantor, pursuant to paragraphs
(¢) and (d) of this section, the currency

86

mismatch adjustment approach of section
217.36(f) of this chapter.

(1) Maturity mismatch adjustments. For pur-
poses of calculating its net credit exposure to
a counterparty under this section, a covered
company must apply, as applicable, the matu-
rity mismatch adjustment approach of section
217.36(d) of this chapter:
(1) When reducing its gross credit exposure
to a counterparty resulting from any credit
transaction due to any eligible collateral or
any eligible guarantees, eligible equity de-
rivatives, or eligible credit derivatives from
an eligible guarantor, pursuant to para-
graphs (b) through (d) of this section, and
(2) In calculating its gross credit exposure
to an issuer of eligible collateral, pursuant
to paragraph (b) of this section, or to an
eligible guarantor, pursuant to paragraphs
(c) and (d) of this section; provided that
(3) The eligible collateral, eligible guaran-
tee, eligible equity derivative, or eligible
credit derivative subject to paragraph (i)(1)
of this section:
(i) Has a shorter maturity than the credit
transaction;
(i) Has an original maturity equal to or
greater than one year;
(i) Has a residual maturity of not less
than three months; and
(iv) The adjustment approach is other-
wise applicable.

4-760.165
SECTION 238.155—Investments in and
Exposures to Securitization Vehicles,
Investment Funds, and Other Special
Purpose Vehicles That Are Not
Subsidiaries of the Covered Company

(a) In general.

(1) For purposes of this section, the follow-

ing definitions apply:
(i) SPV means a securitization vehicle,
investment fund, or other special purpose
vehicle that is not a subsidiary of the
covered company.
(i) SPV exposure means an investment
in the debt or equity of an SPV, or a
credit derivative or equity derivative be-
tween the covered company and a third
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party where the covered company is the
protection provider and the reference as-
set is an obligation or equity security of,
or equity investment in, an SPV.

(2) G) A covered company must determine

whether the amount of its gross credit
exposure to an issuer of assets in an SPV,
due to an SPV exposure, is equal to or
greater than 0.25 percent of the covered
company’s tier 1 capital using one of the
following two methods:
(A) The sum of all of the issuer’s as-
sets (with each asset valued in accor-
dance with section 238.153(a)) in the
SPV; or
(B) The application of the look-
through approach described in para-
graph (b) of this section.
(i) With respect to the determination re-
quired under paragraph (a)(2)(i) of this
section, a covered company must use the
same method to calculate gross credit ex-
posure to each issuer of assets in a par-
ticular SPV.
(iii) In making a determination under
paragraph (a)(2)(i) of this section, the
covered company must consider only the
credit exposure to the issuer arising from
the covered company’s SPV exposure.
(iv) For purposes of this paragraph
(a)(2), a covered company that is unable
to identify each issuer of assets in an
SPV must attribute to a single unknown
counterparty the amount of its gross
credit exposure to all unidentified issuers
and calculate such gross credit exposure
using one method in either paragraph
(a)(2)(1)(A) or (a)(2)(i)(B) of this section.

(3) (1) If a covered company determines

pursuant to paragraph (a)(2) of this sec-
tion that the amount of its gross credit
exposure to an issuer of assets in an SPV
is less than 0.25 percent of the covered
company’s tier 1 capital, the amount of
the covered company’s gross credit expo-
sure to that issuer may be attributed to
either that issuer of assets or the SPV:
(A) If attributed to the issuer of assets,
the issuer of assets must be identified
as a counterparty, and the gross credit
exposure calculated under paragraph
(a)(2)(1)(A) of this section to that is-

suer of assets must be aggregated with
any other gross credit exposures (val-
ued in accordance with section
238.153) to that same counterparty;
and
(B) If attributed to the SPV, the cov-
ered company’s gross credit exposure
is equal to the covered company’s SPV
exposure, valued in accordance with
section 238.153(a).
(ii) If a covered company determines
pursuant to paragraph (a)(2) of this sec-
tion that the amount of its gross credit
exposure to an issuer of assets in an SPV
is equal to or greater than 0.25 percent of
the covered company’s tier 1 capital or
the covered company is unable to deter-
mine that the amount of the gross credit
exposure is less than 0.25 percent of the
covered company’s tier 1 capital:
(A) The covered company must calcu-
late the amount of its gross credit ex-
posure to the issuer of assets in the
SPV using the look-through approach
in paragraph (b) of this section;
(B) The issuer of assets in the SPV
must be identified as a counterparty,
and the gross credit exposure calcu-
lated in accordance with paragraph (b)
of this section must be aggregated with
any other gross credit exposures (val-
ued in accordance with section
238.153) to that same counterparty;
and
(C) When applying the look-through
approach in paragraph (b) of this sec-
tion, a covered company that is unable
to identify each issuer of assets in an
SPV must attribute to a single un-
known counterparty the amount of its
gross credit exposure, calculated in ac-
cordance with paragraph (b) of this
section, to all unidentified issuers.
(iii) For purposes of this section, a cov-
ered company must aggregate all gross
credit exposures to unknown
counterparties for all SPVs as if the ex-
posures related to a single unknown
counterparty; this single unknown
counterparty is subject to the limits of
section 238.152 as if it were a single
counterparty.
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(b) Look-through approach. A covered com-
pany that is required to calculate the amount
of its gross credit exposure with respect to an
issuer of assets in accordance with this para-
graph (b) must calculate the amount as fol-
lows:

(1) Where all investors in the SPV rank
pari passu, the amount of the gross credit
exposure to the issuer of assets is equal to
the covered company’s pro rata share of the
SPV multiplied by the value of the underly-
ing asset in the SPV, valued in accordance
with section 238.153(a); and
(2) Where all investors in the SPV do not
rank pari passu, the amount of the gross
credit exposure to the issuer of assets is
equal to:
(i) The pro rata share of the covered
company’s investment in the tranche of
the SPV; multiplied by
(ii) The lesser of:
(A) The market value of the tranche in
which the covered company has in-
vested, except in the case of a debt
security that is held to maturity, in
which case the tranche must be valued
at the amortized purchase price of the
securities; and
(B) The value of each underlying asset
attributed to the issuer in the SPV,
each as calculated pursuant to section
238.153(a).

(c) Exposures to third parties.
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(1) Notwithstanding any other requirement
in this section, a covered company must
recognize, for purposes of this subpart, a
gross credit exposure to each third party
that has a contractual obligation to provide
credit or liquidity support to an SPV whose
failure or material financial distress would
cause a loss in the value of the covered
company’s SPV exposure.

(2) The amount of any gross credit expo-
sure that is required to be recognized to a
third party under paragraph (c)(1) of this
section is equal to the covered company’s
SPV exposure, up to the maximum contrac-
tual obligation of that third party to the
SPV, valued in accordance with section
238.153(a). (This gross credit exposure is in
addition to the covered company’s gross

credit exposure to the SPV or the issuers of
assets of the SPV, calculated in accordance
with paragraphs (a) and (b) of this section.)
(3) A covered company must aggregate the
gross credit exposure to a third party recog-
nized in accordance with paragraphs (c)(1)
and (2) of this section with its other gross
credit exposures to that third party (that are
unrelated to the SPV) for purposes of com-
pliance with the limits of section 238.152.

4-760.166
SECTION 238.156—Aggregation of
Exposures to More than One
Counterparty Due to Economic
Interdependence or Control Relationships

(a) In general.

(1) If a covered company has an aggregate
net credit exposure to any counterparty that
exceeds 5 percent of its tier 1 capital, the
covered company must assess its relation-
ship with the counterparty under paragraph
(b)(2) of this section to determine whether
the counterparty is economically interdepen-
dent with one or more other counterparties
of the covered company and under para-
graph (c)(1) of this section to determine
whether the counterparty is connected by a
control relationship with one or more other
counterparties.

(2) If, pursuant to an assessment required
under paragraph (a)(1) of this section, the
covered company determines that one or
more of the factors of paragraph (b)(2) or
(c)(1) of this section are met with respect to
one or more counterparties, or the Board
determines pursuant to paragraph (d) of this
section that one or more other
counterparties of a covered company are
economically interdependent or that one or
more other counterparties of a covered
company are connected by a control rela-
tionship, the covered company must aggre-
gate its net credit exposure to the
counterparties for all purposes under this
subpart, including, but not limited to, sec-
tion 238.152.

(3) In connection with any request pursuant
to paragraph (b)(3) or (c)(2) of this section,
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the Board may require the covered com-
pany to provide additional information.

(b) Aggregation of exposures to more than
one counterparty due to economic interdepen-
dence.
(1) For purposes of this paragraph, two
counterparties are economically interdepen-
dent if the failure, default, insolvency, or
material financial distress of one
counterparty would cause the failure, de-
fault, insolvency, or material financial dis-
tress of the other counterparty, taking into
account the factors in paragraph (b)(2) of
this section.
(2) A covered company must assess
whether the financial distress of one
counterparty (counterparty A) would prevent
the ability of the other counterparty
(counterparty B) to fully and timely repay
counterparty B’s liabilities and whether the
insolvency or default of counterparty A is
likely to be associated with the insolvency
or default of counterparty B and, therefore,
these counterparties are economically inter-
dependent, by evaluating the following:
(i) Whether 50 percent or more of one
counterparty’s gross revenue is derived
from, or gross expenditures are directed
to, transactions with the other
counterparty;
(i) Whether counterparty A has fully or
partly guaranteed the credit exposure of
counterparty B, or is liable by other
means, in an amount that is 50 percent or
more of the covered company’s net credit
exposure to counterparty A;
(iii) Whether 25 percent or more of one
counterparty’s production or output is
sold to the other counterparty, which can-
not easily be replaced by other custom-
ers;
(iv) Whether the expected source of
funds to repay the loans of both
counterparties is the same and neither
counterparty has another independent
source of income from which the loans
may be serviced and fully repaid;' and
(v) Whether two or more counterparties

' An employer will not be treated as a source of repay-
ment under this paragraph because of wages and salaries
paid to an employee.

rely on the same source for the majority
of their funding and, in the event of the
common provider’s default, an alternative
provider cannot be found.

(3) (i) Notwithstanding paragraph (b)(2) of

this section, if a covered company deter-
mines that one or more of the factors in
paragraph (b)(2) is met, the covered com-
pany may request in writing a determina-
tion from the Board that those
counterparties are not economically inter-
dependent and that the covered company
is not required to aggregate those
counterparties.
(ii)) Upon a request by a covered com-
pany pursuant to paragraph (b)(3) of this
section, the Board may grant temporary
relief to the covered company and not
require the covered company to aggregate
one  counterparty  with  another
counterparty  provided  that the
counterparty could promptly modify its
business relationships, such as by reduc-
ing its reliance on the other counterparty,
to address any economic interdependence
concerns, and provided that such relief is
in the public interest and is consistent
with the purpose of this subpart.

(c) Aggregation of exposures to more than
one counterparty due to certain control rela-
tionships.

(1) For purposes of this subpart, one
counterparty (counterparty A) is deemed to
control the other counterparty (counterparty
B) if:
(i) Counterparty A owns, controls, or
holds with the power to vote 25 percent
or more of any class of voting securities
of counterparty B; or
(ii) Counterparty A controls in any man-
ner the election of a majority of the di-
rectors, trustees, or general partners (or
individuals exercising similar functions)
of counterparty B.

(2) (i) Notwithstanding paragraph (c)(1) of
this section, if a covered company deter-
mines that one or more of the factors in
paragraph (c)(1) is met, the covered com-
pany may request in writing a determina-
tion from the Board that counterparty A
does not control counterparty B and that
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the covered company is not required to
aggregate those counterparties.

(i) Upon a request by a covered com-
pany pursuant to paragraph (c)(2) of this
section, the Board may grant temporary
relief to the covered company and not
require the covered company to aggregate
counterparty A with counterparty B pro-
vided that, taking into account the spe-
cific facts and circumstances, such indicia
of control does not result in the entities
being connected by control relationships
for purposes of this subpart, and provided
that such relief is in the public interest
and is consistent with the purpose of this
subpart.

(d) Board determinations for aggregation of
counterparties due to economic interdepen-
dence or control relationships. The Board may
determine, after notice to the covered com-
pany and opportunity for hearing, that one or
more counterparties of a covered company
are:
(1) Economically interdependent for pur-
poses of this subpart, considering the fac-
tors in paragraph (b)(2) of this section, as
well as any other indicia of economic inter-
dependence that the Board determines in its
discretion to be relevant; or
(2) Connected by control relationships for
purposes of this subpart, considering the
factors in paragraph (c)(1) of this section
and whether counterparty A:
(1) Controls the power to vote 25 percent
or more of any class of voting securities
of Counterparty B pursuant to a voting
agreement;
(i) Has significant influence on the ap-
pointment or dismissal of counterparty
B’s administrative, management, or gov-
erning body, or the fact that a majority of
members of such body have been ap-
pointed solely as a result of the exercise
of counterparty A’s voting rights; or
(iii) Has the power to exercise a control-
ling influence over the management or
policies of counterparty B.

(e) Board determinations for aggregation of
counterparties to prevent evasion. Notwith-
standing paragraphs (b) and (c) of this section,
a covered company must aggregate its expo-
90

sures to a counterparty with the covered com-
pany’s exposures to another counterparty if
the Board determines in writing after notice
and opportunity for hearing, that the expo-
sures to the two counterparties must be aggre-
gated to prevent evasions of the purposes of
this subpart, including, but not limited to sec-
tion 238.156.

4-760.167
SECTION 238.157—Exemptions

(a) Exempted exposure categories. The fol-
lowing categories of credit transactions are ex-
empt from the limits on credit exposure under
this subpart:
(1) Any direct claim on, and the portion of
a claim that is directly and fully guaranteed
as to principal and interest by, the Federal
National Mortgage Association and the Fed-
eral Home Loan Mortgage Corporation,
only while operating under the
conservatorship or receivership of the Fed-
eral Housing Finance Agency, and any addi-
tional obligation issued by a U.S.
government-sponsored entity as determined
by the Board;
(2) Intraday
counterparty;
(3) Any trade exposure to a qualifying cen-
tral counterparty related to the covered
company’s clearing activity, including po-
tential future exposure arising from transac-
tions cleared by the qualifying central
counterparty and prefunded default fund
contributions;
(4) Any credit transaction with the Bank
for International Settlements, the Interna-
tional Monetary Fund, the International
Bank for Reconstruction and Development,
the International Finance Corporation, the
International Development Association, the
Multilateral Investment Guarantee Agency,
or the International Centre for Settlement of
Investment Disputes;
(5) Any credit transaction with the Euro-
pean Commission or the European Central
Bank; and
(6) Any transaction that the Board exempts
if the Board finds that such exemption is in

credit exposure to a
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the public interest and is consistent with the
purpose of this subpart.

(b) Exemption for Federal Home Loan Banks.
For purposes of this subpart, a covered com-
pany does not include any Federal Home
Loan Bank.

(c) Additional exemptions by the Board. The
Board may, by regulation or order, exempt
transactions, in whole or in part, from the
definition of the term ‘‘credit exposure,” if the
Board finds that the exemption is in the pub-
lic interest.

4-760.168
SECTION 238.158—Compliance

(a) Scope of compliance.
(1) Using all available data, including any
data required to be maintained or reported
to the Federal Reserve under this subpart, a
covered company must comply with the re-
quirements of this subpart on a daily basis
at the end of each business day.
(2) A covered company must report its
compliance to the Federal Reserve as of the
end of the quarter, unless the Board deter-
mines and notifies that company in writing
that more frequent reporting is required.
(3) In reporting its compliance, a covered
company must calculate and include in its
gross credit exposure to an issuer of eligible
collateral or eligible guarantor the amounts
of eligible collateral, eligible guarantees,
eligible equity derivatives, and eligible
credit derivatives that were provided to the
covered company in connection with credit
transactions with exempt counterparties,
valued in accordance with and as required
by section 238.154(b) through (d) and sec-
tion 238.154 (g).

(b) Qualifying master netting agreement. With
respect to any qualifying master netting agree-
ment, a covered company must establish and
maintain procedures that meet or exceed the
requirements of section 217.3(d) of this chap-
ter to monitor possible changes in relevant
law and to ensure that the agreement contin-
ues to satisfy these requirements.

(c) Noncompliance.

(1) Except as otherwise provided in this
section, if a covered company is not in
compliance with this subpart with respect to
a counterparty solely due to the circum-
stances listed in paragraphs (c)(2)(i) through
(v) of this section, the covered company
will not be subject to enforcement actions
for a period of 90 days (or, with prior no-
tice to the company, such shorter or longer
period determined by the Board, in its sole
discretion, to be appropriate to preserve the
safety and soundness of the covered com-
pany), if the covered company uses reason-
able efforts to return to compliance with
this subpart during this period. The covered
company may not engage in any additional
credit transactions with such a counterparty
in contravention of this rule during the pe-
riod of noncompliance, except as provided
in paragraph (c)(2) of this section.
(2) A covered company may request a spe-
cial temporary credit exposure limit exemp-
tion from the Board. The Board may grant
approval for such exemption in cases where
the Board determines that such credit trans
actions are necessary or appropriate to pre-
serve the safety and soundness of the cov-
ered company. In acting on a request for an
exemption, the Board will consider the fol-
lowing:
(i) A decrease in the covered company’s
capital stock and surplus;
(ii) The merger of the covered company
with another covered company;
(iii) A merger of two counterparties; or
(iv) An unforeseen and abrupt change in
the status of a counterparty as a result of
which the covered company’s credit ex-
posure to the counterparty becomes lim-
ited by the requirements of this section;
or
(v) Any other factor(s) the Board deter-
mines, in its discretion, is appropriate.

(d) Other measures. The Board may impose
supervisory oversight and additional reporting
measures that it determines are appropriate to
monitor compliance with this subpart. Covered
companies must furnish, in the manner and
form prescribed by the Board, such informa-
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tion to monitor compliance with this subpart
and the limits therein as the Board may re-
quire.

4-760.17
SUBPART R—COMPANY-RUN
STRESS TEST REQUIREMENTS FOR
FOREIGN SAVINGS AND LOAN
HOLDING COMPANIES WITH TOTAL
CONSOLIDATED ASSETS OVER $250
BILLION

SECTION 238.160—Definitions

For purposes of this subpart, the following
definitions apply:

(a) Foreign savings and loan holding com-
pany means a savings and loan holding com-
pany as defined in section 10 of the Home
Owners’ Loan Act (12 U.S.C. 1467a(a)) that
is incorporated or organized under the laws of
a country other than the United States.

(b) Pre-provision net revenue means revenue
less expenses before adjusting for total loan
loss provisions.

(c) Stress test cycle has the same meaning as
in subpart O of this part.

(d) Total loan loss provisions means the
amount needed to make reserves adequate to
absorb estimated credit losses, based upon
management’s evaluation of the loans and
leases that the company has the intent and
ability to hold for the foreseeable future or
until maturity or payoff, as determined under
applicable accounting standards.

4-760.171
SECTION 238.161—Applicability

(a) Applicability for foreign savings and loan

holding companies with total consolidated as-

sets of more than $250 billion.
(1) General. A foreign savings and loan
holding company must comply with the
stress test requirements set forth in this sec-
tion beginning on the first day of the ninth
quarter following the date on which its av-
erage total consolidated assets exceed $250
billion.
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(2) Cessation of requirements. A foreign
savings and loan holding company will re-
main subject to requirements of this subpart
until the date on which the foreign savings
and loan holding company’s total consoli-
dated assets are below $250 billion for each
of four most recent calendar quarters.

(b) [Reserved]

4-760.172
SECTION 238.162—Capital Stress
Testing Requirements

(a) In general.

(1) A foreign savings and loan holding

company subject to this subpart must:
(i) Be subject on a consolidated basis to
a capital stress testing regime by its
home-country supervisor that meets the
requirements of paragraph (a)(2) of this
section; and
(i) Conduct such stress tests or be sub-
ject to a supervisory stress test and meet
any minimum standards set by its home-
country supervisor with respect to the
stress tests.

(2) The capital stress testing regime of a

foreign savings and loan holding company’s

home-country supervisor must include:
(i) A supervisory capital stress test con-
ducted by the relevant home-country su-
pervisor or an evaluation and review by
the home-country supervisor of an inter-
nal capital adequacy stress test conducted
by the foreign savings and loan holding
company, conducted on at least a biennial
basis; and
(ii)) Requirements for governance and
controls of stress testing practices by rel-
evant management and the board of di-
rectors (or equivalent thereof).

(b) Additional standards.
(1) Unless the Board otherwise determines
in writing, a foreign savings and loan hold-
ing company that does not meet each of the
requirements in paragraphs (a)(1) and (2) of
this section must:
(i) Conduct an annual stress test of its
U.S. subsidiaries to determine whether
those subsidiaries have the capital neces-
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sary to absorb losses as a result of ad-
verse economic conditions; and
(i) Report on at least a biennial basis a
summary of the results of the stress test
to the Board that includes a description
of the types of risks included in the
stress test, a description of the conditions
or scenarios used in the stress test, a
summary description of the methodolo-
gies used in the stress test, estimates of
aggregate losses, pre-provision net rev-
enue, total loan loss provisions, net in-
come before taxes and pro forma regula-
tory capital ratios required to be
computed by the home-country supervi-
sor of the foreign savings and loan hold-
ing company and any other relevant capi-
tal ratios, and an explanation of the most
significant causes for any changes in
regulatory capital ratios.
(2) An enterprise-wide stress test that is ap-
proved by the Board may meet the stress
test requirement of paragraph (b)(1)(ii) of
this section.

4-760.18
SUBPART S—CAPITAL PLANNING
AND STRESS CAPITAL BUFFER
REQUIREMENT

SECTION 238.170—Capital Planning
and Stress Capital Buffer Requirement

(a) Purpose. This section establishes capital
planning and prior notice and approval re-
quirements for capital distributions by certain
savings and loan holding companies. This sec-
tion also establishes the Board’s process for
determining the stress capital buffer require-
ment applicable to these savings and loan
holding companies.

(b) Scope and reservation of authority.

(1) Applicability. Except as provided in sec-

tion 238.170(c), this section applies to:
(i) Any top-tier covered savings and loan
holding company domiciled in the United
States with average total consolidated as-
sets of $100 billion or more ($100 billion
asset threshold); and
(i) Any other covered savings and loan
holding company domiciled in the United

States that is made subject to this section,

in whole or in part, by order of the

Board.
(2) Average total consolidated assets. For
purposes of this section, average total con-
solidated assets means the average of the
total consolidated assets as reported by a
covered savings and loan holding company
on its Consolidated Financial Statements for
Holding Companies (FR Y-9C) for the four
most recent consecutive quarters. If the
covered savings and loan holding company
has not filed the FR Y-9C for each of the
four most recent consecutive quarters, aver-
age total consolidated assets means the av-
erage of the company’s total consolidated
assets, as reported on the company’s FR
Y-9C, for the most recent quarter or con-
secutive quarters, as applicable. Average to-
tal consolidated assets are measured on the
as-of date of the most recent FR Y-9C used
in the calculation of the average.
(3) Ongoing applicability. A covered sav-
ings and loan holding company (including
any successor covered savings and loan
holding company) that is subject to any re-
quirement in this section shall remain sub-
ject to such requirements unless and until
its total consolidated assets fall below $100
billion for each of four consecutive quar-
ters, as reported on the FR Y-9C and effec-
tive on the as-of date of the fourth consecu-
tive FR Y-9C.
(4) Reservation of authority. Nothing in this
section shall limit the authority of the Fed-
eral Reserve to issue or enforce a capital
directive or take any other supervisory or
enforcement action, including an action to
address unsafe or unsound practices or con-
ditions or violations of law.
(5) Application of this section by order. The
Board may apply this section, in whole or
in part, to a covered savings and loan hold-
ing company by order based on the institu-
tion’s size, level of complexity, risk profile,
scope of operations, or financial condition.

(¢) Transition periods for certain covered sav-
ings and loan holding companies.
(1) A covered savings and loan holding
company that meets the $100 billion asset
threshold (as measured under paragraph (b)
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of this section) on or before September 30
of a calendar year must comply with the
requirements of this section beginning on
January 1 of the next calendar year, unless
that time is extended by the Board in writ-
ing. Notwithstanding the previous sentence,
the Board will not provide a covered sav-
ings and loan holding company with notice
of its stress capital buffer requirement until
the first year in which the Board conducts
an analysis of the covered savings and loan
company pursuant to 12 CFR 238.132.

(2) A covered savings and loan holding
company that meets the $100 billion asset
threshold after September 30 of a calendar
year must comply with the requirements of
this section beginning on January 1 of the
second calendar year after the covered sav-
ings and loan holding company meets the
$100 billion asset threshold, unless that
time is extended by the Board in writing.
Notwithstanding the previous sentence, the
Board will not provide a covered savings
and loan holding company with notice of its
stress capital buffer requirement until the
first year in which the Board conducts an
analysis of the covered savings and loan
holding company pursuant to 12 CFR
238.132.

(3) The Board, or the appropriate Reserve
Bank with the concurrence of the Board,
may require a covered savings and loan
holding company described in paragraph
(c)(1) or (2) of this section to comply with
any or all of the requirements of this sec-
tion if the Board, or appropriate Reserve
Bank with concurrence of the Board, deter-
mines that the requirement is appropriate on
a different date based on the company’s risk
profile, scope of operation, or financial con-
dition and provides prior notice to the com-
pany of the determination.

(d) Definitions. For purposes of this section,
the following definitions apply:
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(1) Advanced approaches means the risk-
weighted assets calculation methodologies
at 12 CFR part 217, subpart E, as appli-
cable.

(2) Average total nonbank assets means the
average of the total nonbank assets, calcu-
lated in accordance with the instructions to

the FR Y-9LP, for the four most recent cal-
endar quarters or, if the covered savings
and loan holding company has not filed the
FR Y-9LP for each of the four most recent
calendar quarters, for the most recent quar-
ter or quarters, as applicable.

(3) Capital action means any issuance of a
debt or equity capital instrument, any capi-
tal distribution, and any similar action that
the Federal Reserve determines could im-
pact a covered savings and loan holding
company’s consolidated capital.

(4) Capital distribution means a redemption
or repurchase of any debt or equity capital
instrument, a payment of common or pre-
ferred stock dividends, a payment that may
be temporarily or permanently suspended
by the issuer on any instrument that is eli-
gible for inclusion in the numerator of any
minimum regulatory capital ratio, and any
similar transaction that the Federal Reserve
determines to be in substance a distribution
of capital.

(5) Capital plan means a written presenta-
tion of a covered savings and loan holding
company’s capital planning strategies and
capital adequacy process that includes the
mandatory elements set forth in paragraph
(e)(2) of this section.

(6) Capital plan cycle means the period be-
ginning on January 1 of a calendar year and
ending on December 31 of that year.

(7) Capital policy means a covered savings
and loan holding company’s written prin-
ciples and guidelines used for capital plan-
ning, capital issuance, capital usage and dis-
tributions, including internal capital goals;
the quantitative or qualitative guidelines for
capital distributions; the strategies for ad-
dressing potential capital shortfalls; and the
internal governance procedures around capi-
tal policy principles and guidelines.

(8) Category IV savings and loan holding
company means a covered savings and loan
holding company identified as a Category
IV banking organization pursuant to 12
CFR 238.10.

(9) Common equity tier 1 capital has the
same meaning as under 12 CFR part 217.
(10) Effective capital distribution limita-
tions means any limitations on capital dis-
tributions established by the Board by order
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or regulation, including pursuant to 12 CFR
217.11, provided that, for any limitations
based on risk-weighted assets, such limita-
tions must be calculated using the standard-
ized approach, as set forth in 12 CFR part
217, subpart D.

(11) Final planned capital distributions
means the planned capital distributions in-
cluded in a capital plan that include the
adjustments made pursuant to paragraph (h)
of this section, if any.

(12) Internal baseline scenario means a
scenario that reflects the covered savings
and loan holding company’s expectation of
the economic and financial outlook, includ-
ing expectations related to the covered sav-
ing and loan holding company’s capital ad-
equacy and financial condition.

(13) Internal stress scenario means a sce-
nario designed by a covered savings and
loan holding company that stresses the spe-
cific vulnerabilities of the covered savings
and loan holding company’s risk profile and
operations, including those related to the
covered savings and loan holding compa-
ny’s capital adequacy and financial condi-
tion.

(14) Planning horizon means the period of
at least nine consecutive quarters, beginning
with the quarter preceding the quarter in
which the covered savings and loan holding
company submits its capital plan, over
which the relevant projections extend.

(15) Regulatory capital ratio means a capi-
tal ratio for which the Board has established
minimum requirements for the covered sav-
ings and loan holding company by regula-
tion or order, including, as applicable, the
covered savings and loan holding compa-
ny’s regulatory capital ratios calculated un-
der 12 CFR part 217 and the deductions
required under 12 CFR 248.12; except that
the covered savings and loan holding com-
pany shall not use the advanced approaches
to calculate its regulatory capital ratios.
(16) Severely adverse scenario means a set
of conditions that affect the U.S. economy
or the financial condition of a covered com-
pany and that overall are significantly more
severe than those associated with the base-
line scenario and may include trading or
other additional components.

(17) Stress capital buffer requirement
means the amount calculated under para-
graph (f) of this section.

(18) Supervisory stress test means a stress
test conducted using a severely adverse sce-
nario and the assumptions contained in 12
CFR part 238, subpart O.

(e) Capital planning requirements and proce-
dures.

(1) Annual capital planning.
(1) A covered savings and loan holding
company must develop and maintain a
capital plan.
(i) A covered savings and loan holding
company must submit its complete capi-
tal plan to the Board and the appropriate
Reserve Bank by April 5 of each calen-
dar year, or such later date as directed by
the Board or by the appropriate Reserve
Bank with concurrence of the Board.
(iii) The covered savings and loan hold-
ing company’s board of directors or a
designated committee thereof must at
least annually and prior to submission of
the capital plan under paragraph (e)(1)(ii)
of this section:
(A) Review the robustness of the cov-
ered savings and loan holding compa-
ny’s process for assessing capital ad-
equacy;
(B) Ensure that any deficiencies in the
covered savings and loan holding com-
pany’s process for assessing capital ad-
equacy are appropriately remedied; and
(C) Approve the covered savings and
loan holding company’s capital plan.
(2) Mandatory elements of capital plan. A
capital plan must contain at least the fol-
lowing elements:
(i) An assessment of the expected uses
and sources of capital over the planning
horizon that reflects the covered savings
and loan holding company’s size, com-
plexity, risk profile, and scope of opera-
tions, assuming both expected and stress-
ful conditions, including:
(A) Estimates of projected revenues,
losses, reserves, and pro forma capital
levels, including regulatory capital ra-
tios, and any additional capital mea-
sures deemed relevant by the covered
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savings and loan holding company,
over the planning horizon under a
range of scenarios, including:
(1) If the covered savings and loan
holding company is a Category IV
savings and loan holding company,
the Internal baseline scenario and at
least one Internal stress scenario, as
well as any additional scenarios,
based on financial conditions or the
macroeconomic outlook, or based on
the covered savings and loan hold-
ing company’s financial condition,
size, complexity, risk profile, or ac-
tivities, or risks to the U.S.
economy, that the Federal Reserve
may provide the covered savings
and loan holding company after giv-
ing notice to the covered savings
and loan holding company; or
(2) If the covered savings and loan
holding company is not a Category
IV savings and loan holding com-
pany, any scenarios provided by the
Federal Reserve, the Internal base-
line scenario, and at least one Inter-
nal stress scenario;
(B) A discussion of the results of any
stress test required by law or regula-
tion, and an explanation of how the
capital plan takes these results into ac-
count; and
(C) A description of all planned capi-
tal actions over the planning horizon.
Planned capital actions must be consis-
tent with effective capital distribution
limitations, except as may be adjusted
pursuant to paragraph (h) of this sec-
tion. In determining whether a covered
savings and loan holding company’s
planned capital distributions are consis-
tent with effective capital distribution
limitations, a covered savings and loan
holding company must assume that any
countercyclical capital buffer amount
currently applicable to the covered sav-
ings and loan holding company re-
mains at the same level, except that
the covered savings and loan holding
company must reflect any increases or
decreases in the countercyclical capital
buffer amount that have been an-

nounced by the Board at the times in-
dicated by the Board’s announcement
for when such increases or decreases
will take effect.
(i) A detailed description of the covered
savings and loan holding company’s pro-
cess for assessing capital adequacy, in-
cluding:
(A) A discussion of how the covered
savings and loan holding company
will, under expected and stressful con-
ditions, maintain capital commensurate
with its risks, maintain capital above
the regulatory capital ratios, and serve
as a source of strength to its subsidiary
depository institutions;
(B) A discussion of how the covered
savings and loan holding company
will, under expected and stressful con-
ditions, maintain sufficient capital to
continue its operations by maintaining
ready access to funding, meeting its
obligations to creditors and other
counterparties, and continuing to serve
as a credit intermediary;
(iii) The covered savings and loan hold-
ing company’s capital policy; and
(iv) A discussion of any expected
changes to the covered savings and loan
holding company’s business plan that are
likely to have a material impact on the
covered savings and loan holding compa-
ny’s capital adequacy or liquidity.
(3) Data collection. Upon the request of
the Board or appropriate Reserve Bank, the
covered savings and loan holding company
shall provide the Federal Reserve with in-
formation regarding:
(i) The covered savings and loan holding
company’s financial condition, including
its capital;
(i) The covered savings and loan hold-
ing company’s structure;
(iii)) Amount and risk characteristics of
the covered savings and loan holding
company’s on- and off-balance sheet ex-
posures, including exposures within the
covered savings and loan holding compa-
ny’s trading account, other trading-related
exposures (such as counterparty-credit
risk exposures) or other items sensitive to
changes in market factors, including, as
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appropriate, information about the sensi-
tivity of positions to changes in market
rates and prices;
(iv) The covered savings and loan hold-
ing company’s relevant policies and pro-
cedures, including risk management poli-
cies and procedures;
(v) The covered savings and loan hold-
ing company’s liquidity profile and man-
agement;
(vi) The loss, revenue, and expense esti-
mation models used by the covered sav-
ings and loan holding company for stress
scenario analysis, including supporting
documentation regarding each model’s
development and validation; and
(vii) Any other relevant qualitative or
quantitative information requested by the
Board or by the appropriate Reserve
Bank to facilitate review of the covered
savings and loan holding company’s capi-
tal plan under this section.
(4) Resubmission of a capital plan.
(i) A covered savings and loan holding
company must update and resubmit its
capital plan to the appropriate Reserve
Bank within 30 calendar days of the oc-
currence of one of the following events:
(A) The covered savings and loan
holding company determines there has
been or will be a material change in
the covered savings and loan holding
company’s risk profile, financial condi-
tion, or corporate structure since the
covered savings and loan holding com-
pany last submitted the capital plan to
the Board and the appropriate Reserve
Bank under this section; or
(B) The Board, or the appropriate Re-
serve Bank with concurrence of the
Board, directs the covered savings and
loan holding company in writing to re-
vise and resubmit its capital plan for
any of the following reasons:
(1) The capital plan is incomplete or
the capital plan, or the covered sav-
ings and loan holding company’s in-
ternal capital adequacy process, con-
tains material weaknesses;
(2) There has been, or will likely
be, a material change in the covered
savings and loan holding company’s

risk profile (including a material
change in its business strategy or
any risk exposure), financial condi-
tion, or corporate structure;
(3) The Internal stress scenario(s)
are not appropriate for the covered
savings and loan holding company’s
business model and portfolios, or
changes in financial markets or the
macroeconomic outlook that could
have a material impact on a covered
savings and loan holding company’s
risk profile and financial condition
require the use of updated scenarios;
or
(ii) The Board, or the appropriate Re-
serve Bank with concurrence of the
Board, may extend the 30-day period in
paragraph (e)(4)(i) of this section for up
to an additional 60 calendar days, or such
longer period as the Board or the appro-
priate Reserve Bank, with concurrence of
the Board, determines appropriate.
(iii) Any updated capital plan must sat-
isfy all the requirements of this section;
however, a covered savings and loan
holding company may continue to rely on
information submitted as part of a previ-
ously submitted capital plan to the extent
that the information remains accurate and
appropriate.
(5) Confidential treatment of information
submitted. The confidentiality of informa-
tion submitted to the Board under this sec-
tion and related materials shall be deter-
mined in accordance with applicable
exemptions under the Freedom of Informa-
tion Act (5 U.S.C. 552(b)) and the Board’s
Rules Regarding Availability of Information
(12 CFR part 261).

(f) Calculation of the stress capital buffer re-
quirement.

(1) General. The Board will determine the
stress capital buffer requirement that applies
under 12 CFR 217.11 pursuant to paragraph
(f) of this section. For each covered savings
and loan holding company that is not a
Category IV savings and loan holding com-
pany, the Board will calculate the covered
savings and loan holding company’s stress
capital buffer requirement annually. For
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each Category IV savings and loan holding
company, the Board will calculate the cov-
ered savings and loan holding company’s
stress capital buffer requirement biennially,
occurring in each calendar year ending in
an even number, and will adjust the covered
savings and loan holding company’s stress
capital buffer requirement biennially, occur-
ring in each calendar year ending in an odd
number. Notwithstanding the previous sen-
tence, the Board will calculate the stress
capital buffer requirement of a Category IV
savings and loan holding company in a year
ending in an odd number with respect to
which that company makes an election pur-
suant to 12 CFR 238.132(c)(2)(ii).
(2) Stress capital buffer requirement calcu-
lation. A covered savings and loan holding
company’s stress capital buffer requirement
is equal to the greater of:
(i) The following calculation:
(A) The ratio of a covered savings and
loan holding company’s common eq-
uity tier 1 capital to risk-weighted as-
sets, as calculated under 12 CFR part
217, subpart D, as of the final quarter
of the previous capital plan cycle, un-
less otherwise determined by the
Board; minus
(B) The lowest projected ratio of the
covered savings and loan holding com-
pany’s common equity tier 1 capital to
risk-weighted assets, as calculated un-
der 12 CFR part 217, subpart D, in
any quarter of the planning horizon un-
der a supervisory stress test; plus
(C) The ratio of:
(I) The sum of the covered savings
and loan holding company’s planned
common stock dividends (expressed
as a dollar amount) for each of the
fourth through seventh quarters of
the planning horizon; to
(2) The risk-weighted assets of the
covered savings and loan holding
company in the quarter in which the
covered savings and loan holding
company had its lowest projected ra-
tio of common equity tier 1 capital
to risk-weighted assets, as calculated
under 12 CFR part 217, subpart D,

in any quarter of the planning hori-

zon under a supervisory stress test;

and

(i1) 2.5 percent.

(3) Recalculation of stress capital buffer re-
quirement. If a covered savings and loan
holding company resubmits its capital plan
pursuant to paragraph (e)(4) of this section,
the Board may recalculate the covered sav-
ings and loan holding company’s stress
capital buffer requirement. The Board will
provide notice of whether the covered sav-
ings and loan holding company’s stress
capital buffer requirement will be recalcu-
lated within 75 calendar days after the date
on which the capital plan is resubmitted,
unless the Board provides notice to the
company that it is extending the time pe-
riod.
(4) Adjustment of stress capital buffer re-
quirement. In each calendar year in which
the Board does not calculate a Category IV
savings and loan holding company’s stress
capital buffer requirement pursuant to para-
graph (f)(1) of this section, the Board will
adjust the Category IV savings and loan
holding company’s stress capital buffer re-
quirement to be equal to the result of the
calculation set forth in paragraph (f)(2) of
this section, using the same values that
were used to calculate the stress capital buf-
fer requirement most recently provided to
the covered savings and loan holding com-
pany, except that the value used in para-
graph (£)(2)(1)(C)(1) of the calculation will
be equal to the covered savings and loan
holding company’s planned common stock
dividends (expressed as a dollar amount)
for each of the fourth through seventh quar-
ters of the planning horizon as set forth in
the capital plan submitted by the covered
savings and loan holding company in the
calendar year in which the Board adjusts
the covered savings and loan holding com-
pany’s stress capital buffer requirement.

(g) Review of capital plans by the Federal
Reserve. The Board, or the appropriate Re-
serve Bank with concurrence of the Board,
will consider the following factors in review-
ing a covered savings and loan holding com-
pany’s capital plan:
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(1) The comprehensiveness of the capital
plan, including the extent to which the
analysis underlying the capital plan captures
and addresses potential risks stemming from
activities across the covered savings and
loan holding company and the covered sav-
ings and loan holding company’s capital
policy;

(2) The reasonableness of the covered sav-
ings and loan holding company’s capital
plan, the assumptions and analysis underly-
ing the capital plan, and the robustness of
its capital adequacy process;

(3) Relevant supervisory information about
the covered savings and loan holding com-
pany and its subsidiaries;

(4) The covered savings and loan holding
company’s regulatory and financial reports,
as well as supporting data that would allow
for an analysis of the covered savings and
loan holding company’s loss, revenue, and
reserve projections;

(5) The results of any stress tests conducted
by the covered savings and loan holding
company or the Federal Reserve; and

(6) Other information requested or required
by the Board or the appropriate Reserve
Bank, as well as any other information rel-
evant, or related, to the savings and loan
holding company’s capital adequacy.

request reconsideration of a stress capital
buffer requirement provided under para-
graph (h)(1) of this section. To request
reconsideration of a stress capital buffer
requirement, a covered savings and loan
holding company must submit to the
Board a request pursuant to paragraph (i)
of this section.
(ii) Adjustments to planned capital distri-
butions. Within two business days of re-
ceipt of notice of a stress capital buffer
requirement under paragraph (h)(1) or
(1)(5) of this section, as applicable, a cov-
ered savings and loan holding company
must:
(A) Determine whether the planned
capital distributions for the fourth
through seventh quarters of the plan-
ning horizon under the Internal base-
line scenario would be consistent with
effective capital distribution limitations
assuming the stress capital buffer re-
quirement provided by the Board under
paragraph (h)(1) or (i)(5) of this sec-
tion, as applicable, in place of any
stress capital buffer requirement in ef-
fect; and
(1) If the planned capital distribu-
tions for the fourth through seventh
quarters of the planning horizon un-
der the Internal baseline scenario
would not be consistent with effec-

(h) Federal Reserve notice of stress capital
buffer requirement; final planned capital dis-
tributions.

tive capital distribution limitations
assuming the stress capital buffer re-

(1) Notice. The Board will provide a cov-
ered savings and loan holding company
with notice of its stress capital buffer re-
quirement and an explanation of the results
of the supervisory stress test. Unless other-
wise determined by the Board, notice will
be provided by June 30 of the calendar year
in which the capital plan was submitted
pursuant to paragraph (e)(1)(ii) of this sec-
tion or within 90 calendar days of receiving
notice that the Board will recalculate the
covered savings and loan holding compa-
ny’s stress capital buffer requirement pursu-
ant to paragraph (f)(3) of this section.
(2) Response to notice.

(i) Request for reconsideration of stress

capital buffer requirement. A covered

savings and loan holding company may

quirement provided by the Board
under paragraph (h)(1) or (i)(5) of
this section, as applicable, in place
of any stress capital buffer require-
ment in effect, the covered savings
and loan holding company must ad-
just its planned capital distributions
such that its planned capital distribu-
tions would be consistent with effec-
tive capital distribution limitations
assuming the stress capital buffer re-
quirement provided by the Board
under paragraph (h)(1) or (i)(5) of
this section, as applicable, in place
of any stress capital buffer require-
ment in effect; or

(2) If the planned capital distribu-
tions for the fourth through seventh
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quarters of the planning horizon un-
der the Internal baseline scenario
would be consistent with effective
capital distribution limitations as-
suming the stress capital buffer re-
quirement provided by the Board
under paragraph (h)(1) or (i)(5) of
this section, as applicable, in place
of any stress capital buffer require-
ment in effect, the covered savings
and loan holding company may ad-
just its planned capital distributions.
A covered savings and loan holding
company may not adjust its planned
capital distributions to be inconsis-
tent with the effective capital distri-
bution limitations assuming the
stress capital buffer requirement pro-
vided by the Board under paragraph
(h)(1) or (i)(5) of this section, as
applicable; and
(B) Notify the Board of any adjust-
ments made to planned capital distribu-
tions for the fourth through seventh
quarters of the planning horizon under
the Internal baseline scenario.
(3) Final planned capital distributions. The
Board will consider the planned capital dis-
tributions, including any adjustments made
pursuant to paragraph (h)(2)(ii) of this sec-
tion, to be the covered savings and loan
holding company’s final planned capital dis-
tributions on the later of:
(i) The expiration of the time for re-
questing reconsideration under paragraph
(i) of this section; and
(i) The expiration of the time for adjust-
ing planned capital distributions pursuant
to paragraph (h)(2)(ii) of this section.
(4) Effective date of final stress capital buf-
fer requirement.
(i) The Board will provide a savings and
loan holding company with its final stress
capital buffer requirement and confirma-
tion of the covered savings and loan
holding company’s final planned capital
distributions by August 31 of the calen-
dar year that a capital plan was submitted
pursuant to paragraph (e)(1)(ii) of this
section, unless otherwise determined by
the Board. A stress capital buffer require-
ment will not be considered final so as to
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be agency action subject to judicial re-
view under 5 U.S.C. 704 during the pen-
dency of a request for reconsideration
made pursuant to paragraph (i) of this
section or before the time for requesting
reconsideration has expired.
(i1) Unless otherwise determined by the
Board, a covered savings and loan hold-
ing company’s final planned capital dis-
tributions and final stress capital buffer
requirement shall:
(A) Be effective on October 1 of the
calendar year in which a capital plan
was submitted pursuant to paragraph
(e)(1)(ii) of this section; and
(B) Remain in effect until superseded.
(5) Publication. With respect to any cov-
ered savings and loan holding company
subject to this section, the Board may dis-
close publicly any or all of the following:
(i) The stress capital buffer requirement
provided to a covered savings and loan
holding company under paragraph (h)(1)
or (i)(5) of this section;
(i1) Adjustments made pursuant to para-
graph (h)(2)(iD);
(iii) A summary of the results of the su-
pervisory stress test; and

(iv) Other information.

(1) Administrative remedies; request for recon-
sideration. The following requirements and
procedures apply to any request under this
paragraph (i):
(1) General. To request reconsideration of a
stress capital buffer requirement, provided
under paragraph (h) of this section, a cov-
ered savings and loan holding company
must submit a written request for reconsid-
eration.
(2) Timing of request. A request for recon-
sideration of a stress capital buffer require-
ment, provided under paragraph (h) of this
section, must be received within 15 calen-
dar days of receipt of a notice of a covered
savings and loan holding company’s stress
capital buffer requirement.
(3) Contents of request.
(1) A request for reconsideration must in-
clude a detailed explanation of why re-
consideration should be granted (that is,
why a stress capital buffer requirement



Regulation LL § 238.170

4-760.18

should be reconsidered). With respect to
any information that was not previously
provided to the Federal Reserve in the
covered savings and loan holding compa-
ny’s capital plan, the request should in-
clude an explanation of why the informa-
tion should be considered.
(ii) A request for reconsideration may in-
clude a request for an informal hearing
on the covered savings and loan holding
company’s request for reconsideration.
(4) Hearing.
(i) The Board may, in its sole discretion,
order an informal hearing if the Board
finds that a hearing is appropriate or nec-
essary to resolve disputes regarding mate-
rial issues of fact.
(i) An informal hearing shall be held
within 30 calendar days of a request, if
granted, provided that the Board may ex-
tend this period upon notice to the re-
questing party.
(5) Response to request. Within 30 calendar
days of receipt of the covered savings and
loan holding company’s request for recon-
sideration of its stress capital buffer require-
ment submitted under paragraph (i)(2) of
this section or within 30 days of the con-
clusion of an informal hearing conducted
under paragraph (i)(4) of this section, the
Board will notify the company of its deci-
sion to affirm or modify the covered sav-
ings and loan holding company’s stress
capital buffer requirement, provided that the
Board may extend this period upon notice
to the covered savings and loan holding
company.
(6) Distributions during the pendency of a
request for reconsideration. During the pen-
dency of the Board’s decision under para-
graph (i)(5) of this section, the covered sav-
ings and loan holding company may make
capital distributions that are consistent with
effective distribution limitations, unless
prior approval is required under paragraph
(G)(1) of this section.

() Approval requirements for certain capital

actions.

(1) Circumstances requiring approval—
Resubmission of a capital plan. Unless it
receives prior approval pursuant to para-

graph (j)(3) of this section, a covered sav-
ings and loan holding company may not
make a capital distribution (excluding any
capital distribution arising from the issuance
of a capital instrument eligible for inclusion
in the numerator of a regulatory capital ra-
tio) if the capital distribution would occur
after the occurrence of an event requiring
resubmission under paragraph (e)(4)(1)(A)
or (B) of this section.
(2) Contents of request. A request for a
capital distribution under this section must
contain the following information:
(i) The covered savings and loan holding
company’s capital plan or a discussion of
changes to the covered savings and loan
holding company’s capital plan since it
was last submitted to the Federal Re-
serve;
(i) The purpose of the transaction;
(iii) A description of the capital distribu-
tion, including for redemptions or repur-
chases of securities, the gross consider-
ation to be paid and the terms and
sources of funding for the transaction,
and for dividends, the amount of the
dividend(s); and
(iv) Any additional information requested
by the Board or the appropriate Reserve
Bank (which may include, among other
things, an assessment of the covered sav-
ings and loan holding company’s capital
adequacy under a severely adverse sce-
nario, a revised capital plan, and support-
ing data).
(3) Approval of certain capital distribu-
tions.
(i) The Board, or the appropriate Reserve
Bank with concurrence of the Board, will
act on a request for prior approval of a
capital distribution within 30 calendar
days after the receipt of all the informa-
tion required under paragraph (j)(2) of
this section.
(ii) In acting on a request for prior ap-
proval of a capital distribution, the
Board, or appropriate Reserve Bank with
concurrence of the Board, will apply the
considerations and principles in paragraph
(g) of this section, as appropriate. In ad-
dition, the Board, or the appropriate Re-
serve Bank with concurrence of the
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Board, may disapprove the transaction if
the covered savings and loan holding
company does not provide all of the in-
formation required to be submitted under
paragraph (j)(2) of this section.

(4) Disapproval and hearing.
(1) The Board, or the appropriate Reserve
Bank with concurrence of the Board, will
notify the covered savings and loan hold-
ing company in writing of the reasons for
a decision to disapprove any proposed
capital distribution. Within 15 calendar
days after receipt of a disapproval by the
Board, the covered savings and loan
holding company may submit a written
request for a hearing.
(i) The Board may, in its sole discretion,
order an informal hearing if the Board
finds that a hearing is appropriate or nec-
essary to resolve disputes regarding mate-
rial issues of fact. An informal hearing
shall be held within 30 calendar days of
a request, if granted, provided that the
Board may extend this period upon no-
tice to the requesting party.
(iii)) Written notice of the final decision
of the Board shall be given to the cov-
ered savings and loan holding company
within 60 calendar days of the conclusion
of any informal hearing ordered by the
Board, provided that the Board may ex-
tend this period upon notice to the re-
questing party.
(iv) While the Board’s decision is pend-
ing and until such time as the Board, or
the appropriate Reserve Bank with con-
currence of the Board, approves the capi-
tal distribution at issue, the covered sav-
ings and loan holding company may not
make such capital distribution.

(k) Post notice requirement. A covered sav-
ings and loan holding company must notify
the Board and the appropriate Reserve Bank
within 15 days of making a capital distribu-
tion if:
(1) The capital distribution was approved
pursuant to paragraph (j)(3) of this section;
or
(2) The dollar amount of the capital distri-
bution will exceed the dollar amount of the
covered savings and loan holding compa-
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ny’s final planned capital distributions, as
measured on an aggregate basis beginning
in the fourth quarter of the planning horizon
through the quarter at issue.

4-762
APPENDIX A—Text of Large Financial
Institution Rating System

A. Overview

Each large financial institution (LFI) is ex-
pected to ensure that the consolidated organi-
zation (or the combined U.S. operations in the
case of foreign banking organizations), includ-
ing its critical operations and banking offices,
remain safe and sound and in compliance with
laws and regulations, including those related
to consumer protection." The LFI rating sys-
tem provides a supervisory evaluation of
whether a covered firm possesses sufficient
financial and operational strength and resil-
ience to maintain safe-and-sound operations
through a range of conditions, including
stressful ones.> The LFI rating system applies
to bank holding companies with total consoli-
dated assets of $100 billion or more; all non-
insurance, non-commercial savings and loan
holding companies with total consolidated as-

! See SR letter 12-17/CA letter 12-14, “Consolidated Su-
pervisory Framework for Large Financial Institutions,” at
www.federalreserve.gov/bankinforeg/srletters/sr1217.htm.
Hereinafter, when “‘safe and sound” or “‘safety and sound-
ness” is used in this framework, related expectations apply
to the consolidated organization and the firm’s critical op-
erations and banking offices.

“Critical operations” are a firm’s operations, including as-
sociated services, functions and support, the failure or dis-
continuance of which, in the view of the firm or the Fed-
eral Reserve, would pose a threat to the financial stability
of the United States.

“Banking offices” are defined as U.S. depository institution
subsidiaries, as well as the U.S. branches and agencies of
foreign banking organizations.

2 “Financial strength and resilience” is defined as main-

taining effective capital and liquidity governance and plan-
ning processes, and sufficiency of related positions, to pro-
vide for the continuity of the consolidated organization
(including its critical operations and banking offices)
through a range of conditions.
“Operational strength and resilience” is defined as main-
taining effective governance and controls to provide for the
continuity of the consolidated organization (including its
critical operations and banking offices) and to promote
compliance with laws and regulations, including those re-
lated to consumer protection, through a range of conditions.
References to ““financial or operational” weaknesses or de-
ficiencies implicate a firm’s financial or operational
strength and resilience.
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sets of $100 billion or more; and U.S. inter-
mediate holding companies of foreign banking
organizations with combined U.S. assets of
$50 billion or more established pursuant to the
Federal Reserve’s Regulation YY.?

The LFI rating system is designed to:

e Fully align with the Federal Reserve’s cur-
rent supervisory programs and practices,
which are based upon the LFI supervision
framework’s core objectives of reducing
the probability of LFIs failing or experi-
encing material distress and reducing the
risk to U.S. financial stability;

¢ Enhance the clarity and consistency of su-
pervisory assessments and communications
of supervisory findings and implications;
and

e Provide transparency related to the supervi-
sory consequences of a given rating.

The LFI rating system is comprised of three
components:

e Capital Planning and Positions: An evalu-
ation of (i) the effectiveness of a firm’s
governance and planning processes used to
determine the amount of capital necessary
to cover risks and exposures, and to sup-
port activities through a range of condi-
tions and events; and (ii) the sufficiency of
a firm’s capital positions to comply with
applicable regulatory requirements and to
support the firm’s ability to continue to
serve as a financial intermediary through a
range of conditions.

e Liquidity Risk Management and Positions:
An evaluation of (i) the effectiveness of a
firm’s governance and risk management
processes used to determine the amount of
liquidity necessary to cover risks and expo-
sures, and to support activities through a
range of conditions; and (ii) the sufficiency
of a firm’s liquidity positions to comply

3 Total consolidated assets will be calculated based on
the average of the firm’s total consolidated assets in the
four most recent quarters as reported on the firm’s quarterly
financial reports filed with the Federal Reserve. A firm will
continue to be rated under the LFI rating system until it has
less than $95 billion in total consolidated assets, based on
the average total consolidated assets as reported on the
firm’s four most recent quarterly financial reports filed with
the Federal Reserve. As noted in the proposal, the Federal
Reserve may determine to apply the RFI rating system or
another applicable rating system in certain limited circum-
stances.

with applicable regulatory requirements
and to support the firm’s ongoing obliga-
tions through a range of conditions.

* Governance and Controls: An evaluation
of the effectiveness of a firm’s (i) board of
directors,* (ii) management of business
lines and independent risk management
and controls,” and (iii) recovery planning
(only for domestic firms that are subject to
the Board’s Large Institution Supervision
Coordinating Committee (LISCC) Frame-
work).® This rating assesses a firm’s effec-
tiveness in aligning strategic business ob-
jectives with the firm’s risk appetite and
risk management capabilities; maintaining
effective and independent risk management
and control functions, including internal
audit; promoting compliance with laws and
regulations, including those related to con-
sumer protection; and otherwise planning
for the ongoing resiliency of the firm.”

B. Assignment of the LFI Component
Ratings

Each LFI component rating is assigned along
a four-level scale:

e Broadly Meets Expectations: A firm’s prac-
tices and capabilities broadly meet supervi-
sory expectations, and the firm possesses
sufficient financial and operational strength
and resilience to maintain safe-and-sound
operations through a range of conditions.

#References to “board” or ‘“board of directors” in this

framework includes the equivalent to a board of directors,
as appropriate, as well as committees of the board of direc-
tors or the equivalent thereof, as appropriate.
At this time, recovery planning expectations only apply to
domestic bank holding companies subject to the Federal
Reserve’s LISCC supervisory framework. Should the Fed-
eral Reserve expand the scope of recovery planning expec-
tations to encompass additional firms, this rating will re-
flect such expectations for the broader set of firms.

3 The evaluation of the effectiveness of management of
business lines would include management of critical opera-
tions.

© There are eight domestic firms in the LISCC portfolio:
(1) Bank of America Corporation; (2) Bank of New York
Mellon Corporation; (3) Citigroup, Inc.; (4) Goldman Sachs
Group, Inc.; (5) JP Morgan Chase & Co.; (6) Morgan
Stanley; (7) State Street Corporation; and (8) Wells Fargo
& Company. In this guidance, these eight firms may collec-
tively be referred to as “domestic LISCC firms.”

7 “Risk appetite” is defined as the aggregate level and
types of risk the board and senior management are willing
to assume to achieve the firm’s strategic business objec-
tives, consistent with applicable capital, liquidity, and other
requirements and constraints.

103



4-762

Regulation LL. Appendix A

The firm may be subject to identified su-

pervisory issues requiring corrective action.

These issues are unlikely to present a

threat to the firm’s ability to maintain safe-

and-sound operations through a range of
conditions.

e Conditionally Meets Expectations: Certain,
material financial or operational weak-
nesses in a firm’s practices or capabilities
may place the firm’s prospects for remain-
ing safe and sound through a range of con-
ditions at risk if not resolved in a timely
manner during the normal course of busi-
ness.

The Federal Reserve does not intend for a
firm to be assigned a ‘““Conditionally Meets
Expectations™ rating for a prolonged period,
and will work with the firm to develop an
appropriate timeframe to fully resolve the is-
sues leading to the rating assignment and
merit upgrade to a “Broadly Meets Expecta-
tions” rating.

A firm is assigned a “Conditionally Meets
Expectations” rating—as opposed to a ‘““Defi-
cient” rating—when it has the ability to re-
solve these issues through measures that do
not require a material change to the firm’s
business model or financial profile, or its gov-
ernance, risk management or internal control
structures or practices. Failure to resolve the
issues in a timely manner would most likely
result in the firm’s downgrade to a “Defi-
cient” rating, since the inability to resolve the
issues would indicate that the firm does not
possess sufficient financial or operational ca-
pabilities to maintain its safety and soundness
through a range of conditions.

It is recognized that completion and valida-
tion of remediation activities for select super-
visory issues—such as those involving infor-
mation technology modifications—may require
an extended time horizon. In all instances,
appropriate and effective risk mitigation tech-
niques must be utilized in the interim to main-
tain safe-and-sound operations under a range
of conditions until remediation activities are
completed, validated, and fully operational.

e Deficient-1: Financial or operational defi-
ciencies in a firm’s practices or capabilities
put the firm’s prospects for remaining safe
and sound through a range of conditions at
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significant risk. The firm is unable to
remediate these deficiencies in the normal
course of business, and remediation would
typically require the firm to make a mate-
rial change to its business model or finan-
cial profile, or its practices or capabilities.

A firm’s failure to resolve the issues in a
timely manner that gave rise to a ‘““‘Condition-
ally Meets Expectations” rating would most
likely result in its downgrade to a ““Deficient”
rating.

A firm with a “Deficient-1” rating is re-
quired to take timely corrective action to cor-
rect financial or operational deficiencies and
to restore and maintain its safety and sound-
ness and compliance with laws and regula-
tions, including those related to consumer pro-
tection. There is a strong presumption that a
firm with a “Deficient-1"" rating will be sub-
ject to an informal or formal enforcement ac-
tion, and this rating assignment could be a
barrier for a firm seeking Federal Reserve ap-
proval to engage in new or expansionary ac-
tivities.

* Deficient-2: Financial or operational defi-
ciencies in a firm’s practices or capabilities
present a threat to the firm’s safety and
soundness, or have already put the firm in
an unsafe and unsound condition.

A firm with a “Deficient-2” rating is re-
quired to immediately implement comprehen-
sive corrective measures, and demonstrate the
sufficiency of contingency planning in the
event of further deterioration. There is a
strong presumption that a firm with a
“Deficient-2”" rating will be subject to a for-
mal enforcement action, and the Federal Re-
serve would be unlikely to approve any pro-
posal from a firm with this rating to engage in
new or expansionary activities.

The Federal Reserve will take into account
a number of individual elements of a firm’s
practices, capabilities and performance when
making each component rating assignment.
The weighting of an individual element in as-
signing a component rating will depend on its
impact on the firm’s safety, soundness and
resilience as provided for in the LFI rating
system definitions. For example, for purposes
of the Governance and Controls rating, a lim-
ited number of significant deficiencies—or
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even just one significant deficiency—noted for
management of a single material business line
could be viewed as sufficiently important to
warrant a “‘Deficient-1" for the Governance
and Controls component rating, even if the
firm meets supervisory expectations under the
Governance and Controls component in all
other respects.

Under the LFI rating system, a firm must
be rated “Broadly Meets Expectations” or
“Conditionally Meets Expectations” for each
of the three component ratings (Capital, Li-
quidity, Governance and Controls) to be con-
sidered “well managed” in accordance with
various statutes and regulations.® A “well
managed” firm has sufficient financial and op-
erational strength and resilience to maintain
safe-and-sound operations through a range of
conditions, including stressful ones.

C. LFI Rating Components
The LFI rating system is comprised of three
component ratings:’

1. Capital Planning and Positions Component
Rating
The Capital Planning and Positions component
rating evaluates (i) the effectiveness of a
firm’s governance and planning processes
used to determine the amount of capital neces-
sary to cover risks and exposures, and to sup-
port activities through a range of conditions;
and (ii) the sufficiency of a firm’s capital po-
sitions to comply with applicable regulatory
requirements and to support the firm’s ability
to continue to serve as a financial intermedi-
ary through a range of conditions.

In developing this rating, the Federal Re-
serve evaluates:

e Capital Planning: The extent to which a
firm maintains sound capital planning prac-
tices through effective governance and
oversight; effective risk management and

812 US.C. 1841 et seq. and 12 U.S.C. 1461 et seq. See,
e.g., 12 CFR 225.4(b)(6), 225.14, 225.22(a), 225.23,
225.85, and 225.86; 12 CFR 211.9(b), 211.10(a)(14), and
211.34; and 12 CFR 223.41

 There may be instances where deficiencies or supervi-
sory issues may be relevant to the Federal Reserve’s assess-
ment of more than one component area. As such, the LFI
rating will reflect these deficiencies or issues within mul-
tiple rating components when necessary to provide a com-
prehensive supervisory assessment.

controls; maintenance of updated capital
policies and contingency plans for address-
ing potential shortfalls; and incorporation
of appropriately stressful conditions into
capital planning and projections of capital
positions; and

e Capital Positions: The extent to which a
firm’s capital is sufficient to comply with
regulatory requirements, and to support its
ability to meet its obligations to depositors,
creditors, and other counterparties and con-
tinue to serve as a financial intermediary
through a range of conditions.

Definitions for the Capital Planning and Posi-
tions Component Rating

Broadly Meets Expectations

A firm’s capital planning and positions
broadly meet supervisory expectations and
support maintenance of safe-and-sound opera-
tions. Specifically:

e The firm is capable of producing sound
assessments of capital adequacy through a
range of conditions; and

e The firm’s current and projected capital
positions comply with regulatory require-
ments, and support its ability to absorb
current and potential losses, to meet obli-
gations, and to continue to serve as a fi-
nancial intermediary through a range of
conditions.

A firm rated ‘“Broadly Meets Expectations”
may be subject to identified supervisory issues
requiring corrective action. However, these is-
sues are unlikely to present a threat to the
firm’s ability to maintain safe-and-sound op-
erations through a range of potentially stress-
ful conditions.

A firm that does not meet the capital plan-
ning and position expectations associated with
a “Broadly Meets Expectations™ rating will be
rated “‘Conditionally Meets Expectations,”
“Deficient-1,” or “Deficient-2,” and subject
to potential consequences as outlined below.

Conditionally Meets Expectations

Certain, material financial or operational
weaknesses in a firm’s capital planning or po-
sitions may place the firm’s prospects for re-
maining safe and sound through a range of
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conditions at risk if not resolved in a timely
manner during the normal course of business.

Specifically, if left unresolved, these weak-
nesses:

e May threaten the firm’s ability to produce
sound assessments of capital adequacy
through a range of conditions; and/or

e May result in the firm’s projected capital
positions being insufficient to absorb po-
tential losses, comply with regulatory re-
quirements, and support the firm’s ability
to meet current and prospective obligations
and to continue to serve as a financial in-
termediary through a range of conditions.
The Federal Reserve does not intend for a

firm to be rated ‘“Conditionally Meets Expec-

tations” for a prolonged period. The firm has
the ability to resolve these issues through
measures that do not require a material change
to the firm’s business model or financial pro-
file, or its governance, risk management, or
internal control structures or practices. The

Federal Reserve will work with the firm to

develop an appropriate timeframe during

which the firm would be required to resolve
each supervisory issue leading to the “Condi-
tionally Meets Expectations” rating.

The Federal Reserve will closely monitor
the firm’s remediation and mitigation activi-
ties; in most instances, the firm will either:

(1) Resolve the issues in a timely manner
and, if no new material supervisory issues
arise, be upgraded to a “Broadly Meets Ex
pectations” rating because the firm’s capital
planning practices and related positions
would broadly meet supervisory expecta-
tions; or

(ii) Fail to resolve the issues in a timely

manner and be downgraded to a ““Deficient-

17 rating, because the inability to resolve

the issues would indicate that the firm does

not possess sufficient financial or opera-
tional capabilities to maintain its safety and
soundness through a range of conditions.

It is possible that a firm may be close to
completing resolution of the supervisory is-
sues leading to the ‘“Conditionally Meets Ex-
pectations” rating, but new issues are identi-
fied that, taken alone, would be consistent
with a “Conditionally Meets Expectations”
rating. In this event, the firm may continue to
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be rated “Conditionally Meets Expectations,”
provided the new issues do not reflect a pat-
tern of deeper or prolonged capital planning
or position weaknesses consistent with a “De-
ficient” rating.

A “Conditionally Meets Expectations” rat-
ing may be assigned to a firm that meets the
above definition regardless of its prior rating.
A firm previously rated “Deficient-1" may be
upgraded to ‘“Conditionally Meets Expecta-
tions” if the firm’s remediation and mitigation
activities are sufficiently advanced so that the
firm’s prospects for remaining safe and sound
are no longer at significant risk, even if the
firm has outstanding supervisory issues or is
subject to an active enforcement action.

Deficient-1

Financial or operational deficiencies in a
firm’s capital planning or positions put the
firm’s prospects for remaining safe and sound
through a range of conditions at significant
risk. The firm is unable to remediate these
deficiencies in the normal course of business,
and remediation would typically require a ma-
terial change to the firm’s business model or
financial profile, or its capital planning prac-
tices.

Specifically, although the firm’s current
condition is not considered to be materially
threatened:

* Deficiencies in the firm’s capital planning
processes are not effectively mitigated.
These deficiencies limit the firm’s ability
to effectively assess capital adequacy
through a range of conditions; and/or

* The firm’s projected capital positions may
be insufficient to absorb potential losses
and to support its ability to meet current
and prospective obligations and serve as a
financial intermediary through a range of
conditions.

Supervisory issues that place the firm’s
safety and soundness at significant risk, and
where resolution is likely to require steps that
clearly go beyond the normal course of busi-
ness—such as issues requiring a material
change to the firm’s business model or finan-
cial profile, or its governance, risk manage-
ment or internal control structures or prac-
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tices—would generally warrant assignment of
a “Deficient-1"" rating.

A “Deficient-1" rating may be assigned to
a firm regardless of its prior rating. A firm
previously rated ‘“‘Broadly Meets Expecta-
tions”” may be downgraded to ‘“Deficient-1"
when supervisory issues are identified that
place the firm’s prospects for maintaining
safe-and-sound operations through a range of
potentially stressful conditions at significant
risk. A firm previously rated “Conditionally
Meets Expectations” may be downgraded to
“Deficient-1" when the firm’s inability to re-
solve supervisory issues in a timely manner
indicates that the firm does not possess suffi-
cient financial or operational capabilities to
maintain its safety and soundness through a
range of conditions.

To address these financial or operational de-
ficiencies, the firm is required to take timely
corrective action to restore and maintain its
capital planning and positions consistent with
supervisory expectations. There is a strong
presumption that a firm rated ‘“Deficient-1"
will be subject to an informal or formal en-
forcement action by the Federal Reserve.

A firm rated “Deficient-1” for any rating
component would not be considered “well
managed,” which would subject the firm to
various consequences. A “Deficient-1"" rating
could be a barrier for a firm seeking Federal
Reserve approval of a proposal to engage in
new or expansionary activities, unless the firm
can demonstrate that (i) it is making meaning-
ful, sustained progress in resolving identified
deficiencies and issues; (ii) the proposed new
or expansionary activities would not present a
risk of exacerbating current deficiencies or is-
sues or lead to new concerns; and (iii) the
proposed activities would not distract the firm
from remediating current deficiencies or is-
sues.

Deficient-2

Financial or operational deficiencies in a
firm’s capital planning or positions present a
threat to the firm’s safety and soundness, or
have already put the firm in an unsafe and
unsound condition.

Specifically, as a result of these deficien-
cies:

e The firm’s capital planning processes are
insufficient to effectively assess the firm’s
capital adequacy through a range of condi-
tions; and/or

e The firm’s current or projected capital po-
sitions are insufficient to absorb current or
potential losses, and to support the firm’s
ability to meet current and prospective ob-
ligations and serve as a financial interme-
diary through a range of conditions.

To address these deficiencies, the firm is
required to immediately (i) implement com-
prehensive corrective measures sufficient to
restore and maintain appropriate capital plan-
ning capabilities and adequate capital posi-
tions; and (ii) demonstrate the sufficiency,
credibility and readiness of contingency plan-
ning in the event of further deterioration of
the firm’s financial or operational strength or
resiliency. There is a strong presumption that
a firm rated “Deficient-2”" will be subject to a
formal enforcement action by the Federal Re-
serve.

A firm rated “Deficient-2” for any rating
component would not be considered “well
managed,” which would subject the firm to
various consequences. The Federal Reserve
would be unlikely to approve any proposal
from a firm rated “Deficient-2” to engage in
new or expansionary activities.

2. Liquidity Risk Management and Positions
Component Rating
The Liquidity Risk Management and Positions
component rating evaluates (i) the effective-
ness of a firm’s governance and risk manage-
ment processes used to determine the amount
of liquidity necessary to cover risks and expo-
sures, and to support activities through a
range of conditions; and (ii) the sufficiency of
a firm’s liquidity positions to comply with
applicable regulatory requirements and to sup-
port the firm’s ongoing obligations through a
range of conditions.

In developing this rating, the Federal Re-
serve evaluates:

e Liquidity Risk Management: The extent to
which a firm maintains sound liquidity risk
management practices through effective
governance and oversight; effective risk
management and controls; maintenance of
updated liquidity policies and contingency
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plans for addressing potential shortfalls;
and incorporation of appropriately stressful
conditions into liquidity planning and pro-
jections of liquidity positions; and

e Liquidity Positions: The extent to which a
firm’s liquidity is sufficient to comply with
regulatory requirements, and to support its
ability to meet current and prospective ob-
ligations to depositors, creditors and other
counterparties through a range of condi-
tions.

Definitions for the Liquidity Risk Manage-
ment and Positions Component Rating

Broadly Meets Expectations

A firm’s liquidity risk management and posi-
tions broadly meet supervisory expectations
and support maintenance of safe-and-sound
operations. Specifically:

e The firm is capable of producing sound
assessments of liquidity adequacy through
a range of conditions; and

e The firm’s current and projected liquidity
positions comply with regulatory require-
ments, and support its ability to meet cur-
rent and prospective obligations and to
continue to serve as a financial intermedi-
ary through a range of conditions.

A firm rated ‘“‘Broadly Meets Expectations”
may be subject to identified supervisory issues
requiring corrective action. However, these is-
sues are unlikely to present a threat to the
firm’s ability to maintain safe-and-sound op-
erations through a range of potentially stress-
ful conditions.

A firm that does not meet the liquidity risk
management and position expectations associ-
ated with a “Broadly Meets Expectations” rat-
ing will be rated ““Conditionally Meets Expec-
tations,” “‘Deficient-1,” or “Deficient-2,” and
subject to potential consequences as outlined
below.

Conditionally Meets Expectations

Certain, material financial or operational
weaknesses in a firm’s liquidity risk manage-
ment or positions may place the firm’s pros-
pects for remaining safe and sound through a
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range of conditions at risk if not resolved in a
timely manner during the normal course of
business.

Specifically, if left unresolved, these weak-
nesses:

* May threaten the firm’s ability to produce
sound assessments of liquidity adequacy
through a range of conditions; and/or

* May result in the firm’s projected liquidity
positions being insufficient to comply with
regulatory requirements, and support its
ability to meet current and prospective ob-
ligations and to continue to serve as a fi-
nancial intermediary through a range of
conditions.

The Federal Reserve does not intend for a
firm to be rated “Conditionally Meets Expec-
tations” for a prolonged period. The firm has
the ability to resolve these issues through
measures that do not require a material change
to the firm’s business model or financial pro-
file, or its governance, risk management or
internal control structures or practices. The
Federal Reserve will work with the firm to
develop an appropriate timeframe during
which the firm would be required to resolve
each supervisory issue leading to the “Condi-
tionally Meets Expectations” rating.

The Federal Reserve will closely monitor
the firm’s remediation and mitigation activi-
ties; in most instances, the firm will either:

(i) Resolve the issues in a timely manner
and, if no new material supervisory issues
arise, and be upgraded to a “Broadly Meets
Expectations™ rating because the firm’s li-
quidity risk management practices and re-
lated positions would broadly meet supervi-
sory expectations; or
(i1) Fail to resolve the issues in a timely
manner and be downgraded to a “Deficient-
17 rating, because the firm’s inability to
resolve those issues would indicate that the
firm does not possess sufficient financial or
operational capabilities to maintain its
safety and soundness through a range of
conditions.

It is possible that a firm may be close to
completing resolution of the supervisory is-
sues leading to the “Conditionally Meets Ex-
pectations” rating, but new issues are identi-
fied that, taken alone, would be consistent
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with a “Conditionally Meets Expectations”
rating. In this event, the firm may continue to
be rated “Conditionally Meets Expectations,”
provided the new issues do not reflect a pat-
tern of deeper or prolonged liquidity risk man-
agement and positions weaknesses consistent
with a “Deficient” rating.

A “Conditionally Meets Expectations” rat-
ing may be assigned to a firm that meets the
above definition regardless of its prior rating.
A firm previously rated “Deficient-1" may be
upgraded to ‘““Conditionally Meets Expecta-
tions” if the firm’s remediation and mitigation
activities are sufficiently advanced so that the
firm’s prospects for remaining safe and sound
are no longer at significant risk, even if the
firm has outstanding supervisory issues or is
subject to an active enforcement action.

Deficient-1
Financial or operational deficiencies in a
firm’s liquidity risk management or positions
put the firm’s prospects for remaining safe
and sound through a range of conditions at
significant risk. The firm is unable to
remediate these deficiencies in the normal
course of business, and remediation would
typically require a material change to the
firm’s business model or financial profile, or
its liquidity risk management practices.
Specifically, although the firm’s current
condition is not considered to be materially
threatened:

e Deficiencies in the firm’s liquidity risk
management processes are not effectively
mitigated. These deficiencies limit the
firm’s ability to effectively assess liquidity
adequacy through a range of conditions;
and/or

e The firm’s projected liquidity positions
may be insufficient to support its ability to
meet prospective obligations and serve as a
financial intermediary through a range of
conditions.

Supervisory issues that place the firm’s
safety and soundness at significant risk, and
where resolution is likely to require steps that
clearly go beyond the normal course of busi-
ness—such as issues requiring a material
change to the firm’s business model or finan-
cial profile, or its governance, risk manage-

ment or internal control structures or prac-
tices—would generally warrant assignment of
a “Deficient-1" rating.

A “Deficient-1" rating may be assigned to
a firm regardless of its prior rating. A firm
previously rated ‘“‘Broadly Meets Expecta-
tions”” may be downgraded to ‘“Deficient-1"
when supervisory issues are identified that
place the firm’s prospects for maintaining
safe-and-sound operations through a range of
potentially stressful conditions at significant
risk. A firm previously rated “Conditionally
Meets Expectations” may be downgraded to
“Deficient-1" when the firm’s inability to re-
solve supervisory issues in a timely manner
indicates that the firm does not possess suffi-
cient financial or operational capabilities to
maintain its safety and soundness through a
range of conditions.

To address these financial or operational de-
ficiencies, the firm is required to take timely
corrective action to restore and maintain its
liquidity risk management and positions con-
sistent with supervisory expectations. There is
a strong presumption that a firm rated
“Deficient-1" will be subject to an informal
or formal enforcement action by the Federal
Reserve.

A firm rated “Deficient-1" for any rating
component would not be considered “well
managed,” which would subject the firm to
various consequences. A “Deficient-1"" rating
could be a barrier for a firm seeking Federal
Reserve approval of a proposal to engage in
new or expansionary activities, unless the firm
can demonstrate that (i) it is making meaning-
ful, sustained progress in resolving identified
deficiencies and issues; (ii) the proposed new
or expansionary activities would not present a
risk of exacerbating current deficiencies or is-
sues or lead to new concerns; and (iii) the
proposed activities would not distract the firm
from remediating current deficiencies or is-
sues.

Deficient-2

Financial or operational deficiencies in a
firm’s liquidity risk management or positions
present a threat to the firm’s safety and
soundness, or have already put the firm in an
unsafe and unsound condition.
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Specifically, as a result of these deficien-
cies:

e The firm’s liquidity risk management pro-
cesses are insufficient to effectively assess
the firm’s liquidity adequacy through a
range of conditions; and/or

e The firm’s current or projected liquidity
positions are insufficient to support the
firm’s ability to meet current and prospec-
tive obligations and serve as a financial
intermediary through a range of conditions.

To address these deficiencies, the firm is
required to immediately (i) implement com-
prehensive corrective measures sufficient to
restore and maintain appropriate liquidity risk
management capabilities and adequate liquid-
ity positions; and (ii) demonstrate the suffi-
ciency, credibility and readiness of contin-
gency planning in the event of further
deterioration of the firm’s financial or opera-
tional strength or resiliency. There is a strong
presumption that a firm rated “Deficient-2”
will be subject to a formal enforcement action
by the Federal Reserve.

A firm rated “Deficient-2” for any rating
component would not be considered “well
managed,” which would subject the firm to
various consequences. The Federal Reserve
would be unlikely to approve any proposal
from a firm rated “Deficient-2” to engage in
new or expansionary activities.

3. Governance and Controls Component Rat-
ing

The Governance and Controls component rat-
ing evaluates the effectiveness of a firm’s (i)
board of directors, (ii) management of busi-
ness lines and independent risk management
and controls, and (iii) recovery planning (for
domestic LISCC firms only). This rating as-
sesses a firm’s effectiveness in aligning strate-
gic business objectives with the firm’s risk
appetite and risk management capabilities;
maintaining effective and independent risk
management and control functions, including
internal audit; promoting compliance with
laws and regulations, including those related
to consumer protection; and otherwise provid-
ing for the ongoing resiliency of the firm.

In developing this rating, the Federal Re-
serve evaluates:
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Effectiveness of the Board of Direc-
tors: The extent to which the board exhib-
its attributes that are consistent with those
of effective boards in carrying out its core
roles and responsibilities, including: (i)
Setting a clear, aligned, and consistent di-
rection regarding the firm’s strategy and
risk appetite; (ii) directing senior manage-
ment regarding the board’s information;
(iii) overseeing and holding senior manage-
ment accountable, (iv) supporting the inde-
pendence and stature of independent risk
management and internal audit; and (v)
maintaining a capable board composition
and governance structure.

Management of Business Lines and Inde-
pendent Risk Management and Controls:

The extent to which:

o Senior management effectively and pru-

dently manages the day-to-day opera-
tions of the firm and provides for ongo-
ing resiliency; implements the firm’s
strategy and risk appetite; maintains an
effective risk management framework
and system of internal controls; and pro-
motes prudent risk taking behaviors and
business practices, including compliance
with laws and regulations, including
those related to consumer protection.

o Business line management executes

business line activities consistent with
the firm’s strategy and risk appetite;
identifies and manages risks; and en-
sures an effective system of internal
controls for its operations.

o Independent risk management effec-

tively evaluates whether the firm’s risk
appetite appropriately captures material
risks and is consistent with the firm’s
risk management capacity; establishes
and monitors risk limits that are consis-
tent with the firm’s risk appetite; identi-
fies and measures the firm’s risks; and
aggregates, assesses and reports on the
firm’s risk profile and positions. Addi-
tionally, the firm demonstrates that its
internal controls are appropriate and
tested for effectiveness. Finally, internal
audit effectively and independently as-
sesses the firm’s risk management
framework and internal control systems,
and reports findings to senior manage-
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ment and the firm’s audit committee.

* Recovery Planning (domestic LISCC firms
only): The extent to which recovery plan-
ning processes effectively identify options
that provide a reasonable chance of a firm
being able to remedy financial weakness
and restore market confidence without ex-
traordinary official sector support.

Definitions for the Governance and Controls
Component Rating

Broadly Meets Expectations

A firm’s governance and controls broadly
meet supervisory expectations and support
maintenance of safe-and-sound operations.

Specifically, the firm’s practices and capa-
bilities are sufficient to align strategic busi-
ness objectives with its risk appetite and risk
management capabilities,'® maintain effective
and independent risk management and control
functions, including internal audit; promote
compliance with laws and regulations (includ-
ing those related to consumer protection); and
otherwise provide for the firm’s ongoing fi-
nancial and operational resiliency through a
range of conditions.

A firm rated “Broadly Meets Expectations”
may be subject to identified supervisory issues
requiring corrective action. However, these is-
sues are unlikely to present a threat to the
firm’s ability to maintain safe-and-sound op-
erations through a range of potentially stress-
ful conditions.

A firm that does not meet supervisory ex-
pectations associated with a “Broadly Meets
Expectations” rating will be rated “Condition-
ally Meets Expectations,” “Deficient-1,” or
“Deficient-2,” and subject to potential conse-
quences, as outlined below.

Conditionally Meets Expectations

Certain, material financial or operational
weaknesses in a firm’s governance and con-
trols practices may place the firm’s prospects
for remaining safe and sound through a range

10 References to risk management capabilities includes
risk management of business lines and independent risk
management and control functions, including internal audit.

of conditions at risk if not resolved in a
timely manner during the normal course of
business.

Specifically, if left unresolved, these weak-
nesses may threaten the firm’s ability to align
strategic business objectives with the firm’s
risk appetite and risk management capabilities;
maintain effective and independent risk man-
agement and control functions, including inter-
nal audit; promote compliance with laws and
regulations (including those related to con-
sumer protection); or otherwise provide for
the firm’s ongoing resiliency through a range
of conditions.

The Federal Reserve does not intend for a
firm to be rated “Conditionally Meets Expec-
tations” for a prolonged period. The firm has
the ability to resolve these issues through
measures that do not require a material change
to the firm’s business model or financial pro-
file, or its governance, risk management or
internal control structures or practices. The
Federal Reserve will work with the firm to
develop an appropriate timeframe during
which the firm would be required to resolve
each supervisory issue leading to the *“Condi-
tionally Meets Expectations” rating.

The Federal Reserve will closely monitor
the firm’s remediation and mitigation activi-
ties; in most instances, the firm will either:

(1) Resolve the issues in a timely manner
and, if no new material supervisory issues
arise, and be upgraded to a “Broadly Meets
Expectations™ rating because the firm’s
governance and controls would broadly
meet supervisory expectations; or
(i1) Fail to resolve the issues in a timely
manner and be downgraded to a “Deficient-
17 rating, because the firm’s inability to
resolve those issues would indicate that the
firm does not possess sufficient financial or
operational capabilities to maintain its
safety and soundness through a range of
conditions.

It is possible that a firm may be close to
completing resolution of the supervisory is-
sues leading to the “Conditionally Meets Ex-
pectations” rating, but new issues are identi-
fied that, taken alone, would be consistent
with a “Conditionally Meets Expectations”
rating. In this event, the firm may continue to
be rated “Conditionally Meets Expectations,”
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provided the new issues do not reflect a pat-
tern of deeper or prolonged governance and
controls weaknesses consistent with a “Defi-
cient” rating.

A “Conditionally Meets Expectations™ rat-
ing may be assigned to a firm that meets the
above definition regardless of its prior rating.
A firm previously rated “Deficient” may be
upgraded to ‘“‘Conditionally Meets Expecta-
tions™ if the firm’s remediation and mitigation
activities are sufficiently advanced so that the
firm’s prospects for remaining safe and sound
are no longer at significant risk, even if the
firm has outstanding supervisory issues or is
subject to an active enforcement action.

Deficient-1

Financial or operational deficiencies in a
firm’s governance and controls put the firm’s
prospects for remaining safe and sound
through a range of conditions at significant
risk. The firm is unable to remediate these
deficiencies in the normal course of business,
and remediation would typically require a ma-
terial change to the firm’s business model or
financial profile, or its governance, risk man-
agement or internal control structures or prac-
tices.

Specifically, although the firm’s current
condition is not considered to be materially
threatened, these deficiencies limit the firm’s
ability to align strategic business objectives
with its risk appetite and risk management
capabilities; maintain effective and indepen-
dent risk management and control functions,
including internal audit; promote compliance
with laws and regulations (including those re-
lated to consumer protection); or otherwise
provide for the firm’s ongoing resiliency
through a range of conditions.

A “Deficient-1" rating may be assigned to
a firm regardless of its prior rating. A firm
previously rated “Broadly Meets Expecta-
tions”” may be downgraded to ‘“Deficient-1"
when supervisory issues are identified that
place the firm’s prospects for maintaining
safe-and-sound operations through a range of
potentially stressful conditions at significant
risk. A firm previously rated “Conditionally
Meets Expectations” may be downgraded to
“Deficient-1"" when the firm’s inability to re-
solve supervisory issues in a timely manner
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indicates that the firm does not possess suffi-
cient financial or operational capabilities to
maintain its safety and soundness through a
range of conditions.

To address these financial or operational de-
ficiencies, the firm is required to take timely
corrective action to restore and maintain its
governance and controls consistent with super-
visory expectations. There is a strong pre-
sumption that a firm rated “Deficient-1" will
be subject to an informal or formal enforce-
ment action by the Federal Reserve.

A firm rated “Deficient-1"" for any rating
component would not be considered “well
managed,” which would subject the firm to
various consequences. A “‘Deficient-1"" rating
could be a barrier for a firm seeking Federal
Reserve approval of a proposal to engage in
new or expansionary activities, unless the firm
can demonstrate that (i) it is making meaning-
ful, sustained progress in resolving identified
deficiencies and issues; (ii) the proposed new
or expansionary activities would not present a
risk of exacerbating current deficiencies or is-
sues or lead to new concerns; and (iii) the
proposed activities would not distract the firm
from remediating current deficiencies or is-
sues.

Deficient-2

Financial or operational deficiencies in gover-
nance or controls present a threat to the firm’s
safety and soundness, or have already put the
firm in an unsafe and unsound condition. Spe-
cifically, as a result of these deficiencies, the
firm is unable to align strategic business ob-
jectives with its risk appetite and risk manage-
ment capabilities; maintain effective and inde-
pendent risk management and control
functions, including internal audit; promote
compliance with laws and regulations (includ-
ing those related to consumer protection); or
otherwise provide for the firm’s ongoing resil-
iency.

To address these deficiencies, the firm is
required to immediately (i) implement com-
prehensive corrective measures sufficient to
restore and maintain appropriate governance
and control capabilities; and (ii) demonstrate
the sufficiency, credibility, and readiness of
contingency planning in the event of further
deterioration of the firm’s financial or opera-
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tional strength or resiliency. There is a strong
presumption that a firm rated ‘“Deficient-2”
will be subject to a formal enforcement action
by the Federal Reserve.

A firm rated “Deficient-2” for any rating
component would not be considered “well

managed,” which would subject the firm to
various consequences. The Federal Reserve
would be unlikely to approve any proposal
from a firm rated “Deficient-2” to engage in
new or expansionary activities.
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